
CAUSE NO. 21-03-04382

LAKE CONROE ASSOCIATION; 
SUSANNE MITCHELL ALLEN; 
ROBERT FERRANTE

§ IN THE DISTRICT COURT OF

vs. § MONTGOMERY COUNTY, TEXAS

THE CITY OF HOUSTON; SAN 
JACINTO RIVER AUTHORITY

§ 284TH JUDICIAL DISTRICT

AMENDED ORDER DISMISSING THE CITY OF HOUSTON
FOR WANT OF JURISDICTION

On April 9, 2021, the Court issued its “ORDER GRANTING CITY OF HOUSTON’S 
PLEA TO THE JURSIDICTION (sic).”  That Order is amended and modified by this Order:

On April 8, 2021, the Court had an oral hearing on the City of Houston’s Plea to the 
Jurisdiction.  The gist of the Plea was that the City of Houston has immunity from this lawsuit 
and has not waived such immunity.  The Original Petition in this cause was based upon a claim 
of jurisdiction via the Declaratory Judgments Act, and so, too, were the arguments related to 
immunity as to such claims.  But on April 6, 2021, just two days before the jurisdiction hearing, 
Plaintiffs’ filed “PETITIONERS’ FIRST SUPPLEMENT TO ORIGINAL PETITION FOR 
DECLARATORY JUDGMENT AND REQUEST FOR SUPPLEMENTAL TEMPORARY 
AND PERMANENT INJUNCTIVE RELIEF”.  That supplemental pleading added a new claim 
– an unconstitutional taking.  

A takings claim is not immediately the type of claim to which immunity would apply; 
how could the government ever be prevented from committing an unconstitutional takings if it 
could not be sued for that constitutional violation?  But the law is clear – just using the name of a 
cause of action for which there is a waiver of immunity is insufficient.  Instead, a plaintiff must 
plead facts to support the claim in order to invoke the waiver. See Mission Consol. Indep. Sch. 
Dist. v. Garcia, 372 S.W.3d 629, 636-37 (Tex. 2012); Tex. Dep't of Parks & Wildlife v. Miranda, 
133 S.W.3d 217, 224 (Tex. 2004). Absent such a factual pleading, the Court lacks jurisdiction.  
Garcia, 372 S.W.3d at 637.  In such a cause, the factual underpinnings are the key to whether 
there is a waiver of immunity:

[In State v. Lueck], [w]e looked to the language of the Whistleblower Act's 
immunity provision for support [for jurisdiction]. Section 554.0035 provides that 
“[a] public employee who alleges a violation of this chapter may sue the 
employing state or local government entity for the relief provided by this chapter”  
We stated:



[I]t necessarily follows from this language that Lueck must 
actually allege a violation of the Act for there to be a waiver from 
suit. Therefore, the elements under section 554.002(a) must be 
considered in order to ascertain what constitutes a violation, and 
whether that violation has actually been alleged. We conclude that 
the elements of section 554.002(a) can be considered as 
jurisdictional facts, when it is necessary to resolve whether a 
plaintiff has alleged a violation under the Act.

Otherwise, we reasoned, any superficial reference to the Act in a pleading 
would be sufficient to establish the State's consent to be sued – and 
additionally, the trial court's jurisdiction over the claim – a result the 
Legislature did not intend.

City of Socorro v. Campos, 510 S.W.3d 121, 127 (Tex. App. – El Paso 2016, pet. denied) 
(emphasis supplied) (quoting Garcia, 372 S.W.3d at 637; citing State v. Lueck, 290 S.W.3d 876, 
881 (Tex. 2009)). “Failure to demonstrate those elements means the plaintiff never gets the 
presumption of discrimination and never proves his claim.  And under the language of 
Chapter 21 and our decision in Lueck, that failure also means the court has no jurisdiction 
and the claim should be dismissed.”  Campos, 510 S.W.3d at 127 (emphasis supplied).

Plaintiffs must have pleaded a sufficient property interest in the water to have a viable 
takings claim.  They haven’t and they can’t.  In City of Highland Haven v. Taylor, the district 
court lacked jurisdiction over the plaintiffs’ takings claims asserted against the City of Highland 
Haven under Texas Constitution Article I Section 17.  Why?  Because the pleadings 
affirmatively demonstrated that plaintiffs had no property interest sufficient to support a takings 
claims given that they had no ownership interest in the water:

But we can find no takings cases in Texas, nor do appellees cite to any, that have 
extended a property owner’s right to access an adjacent road to include the right 
to access an adjacent waterway in the absence of riparian rights to do so. Further, 
we are mindful of the long and complicated history of water law in this state and 
of the Legislature’s pronouncements in this area. See In re Upper Guadalupe, 642 
S.W.2d at 439-42 (describing evolution of Texas water law).  At one time, Texas 
recognized both the law of riparian rights and also the law of appropriation of 
waters, but in 1967, with the enactment of the Water Rights Adjudication Act, 
Texas unified these dual systems and set up an adjudicative system for 
establishing water rights. See id. The Legislature also limited common-law 
riparian rights by, for example, establishing that only property with a chain of title 
tracing to “a grant from the sovereign that occurred before July 1, 1895,” can be 
vested with riparian rights, see Tex. Water Code §11.001(b) (“This code does not 
recognize any riparian right in the owner of any land the title to which passed out 
of the State of Texas after July 1, 1895.”), and by requiring that claims for 
riparian rights have been filed by September 1, 1969, see id. §11.303(c). For this 
Court to determine that Taylor and Fenner’s properties are vested with some 
right in the impounded water of the man-made Wolf Creek Channel, itself an 



arm of the man-made Lake LBJ, would require not only departing from this 
legislatively-created system of water rights, but also accepting a previously 
unrecognized common-law water right. See In re the Adjudication of the Water 
Rights of the Brazos III Segment of the Brazos River Basin, 746 S.W.2d 207, 211 
(Tex. 1988) (noting strong public-policy concerns regarding granting water rights 
outside the adjudication process established in the Water Code).

Id., 2015 Tex. App. LEXIS 1366 (Tex. App. – Austin Feb. 12, 2015, no pet.) (emphasis 
supplied).  Likewise, in Cummins v. Travis County Water Control & Improvement Dist. No. 17, 
the plaintiffs could not assert a viable takings claim because, again, the waterway belongs to the 
State:

The Cumminses agreed at oral argument that the only activity they have been 
prohibited from doing is constructing a boat dock over the waters and 
submerged lands of Lake Travis; this issue is ripe based on the District’s 
denial of the Cumminses’ desired boat-dock license. On appeal, however, the 
Cumminses failed to assert the denial of their license as a basis to support their 
takings claim. In any event, the denial does not constitute a taking of the 
Cumminses’ land because the activity prohibited would have occurred on 
property that is held by the State in trust for the public, to which the 
Cumminses have no rights, and because the regulation, which ensures an 
adequate supply of safe drinking water for the public, is a legitimate exercise 
of police power. City of College Station v. Turtle Rock Corp., 680 S.W.2d 802, 
804, 28 Tex. Sup. Ct. J. 104 (Tex. 1984) (regulation not a taking if it is reasonable 
and substantially related to protecting health, safety, or general welfare).

175 S.W.3d 34, 56 n. 13, (Tex. App. – Austin 2015, pet. denied) (emphasis supplied).  

The case of Houghton v. City of Cisco involved a different result – but it also involved 
the State’s water flooding the plaintiffs’ property: 

Appellants alleged that their “real and personal property” was “substantially 
harmed and damaged” and that the “damages directly resulted from actions taken 
by the City of Cisco relating to pumping water into [the Lake], the retention of 
water within [the Lake], the maintenance and usage of the Williamson Dam, and 
the City’s operation of [the Lake] as an amusement.” Appellants further alleged 
that the City took these “intentional acts” in order to (1) maintain an excess water 
level in the Lake so that the City could sell the water for a profit and (2) ensure 
that the Lake could be used for public recreation. Lastly, Appellants alleged that 
the City had knowledge that its actions were substantially certain to result in harm 
to Appellants’ property as evidenced by the City’s issuance of an evacuation order 
to Appellants and by previous damage that had been inflicted on a railroad 
company as a result of similar City actions.

2019 Tex. App. LEXIS 5901, *8-9 (Tex. App. – Eastland Jul. 11, 2019, pet. denied).  The 
takings claim was viable because what was taken was the plaintiffs’ own real property.  The 



object of the takings was not the water.  On the contrary, the water was merely the mechanism of 
the harm to the plaintiffs’ own land and because the water was state owned, a viable takings 
claim existed.

In the instant case, Plaintiffs alleged a constitutional taking in their First Supplemental 
Petition filed on April 6, 2021.  Although the First Supplemental Petition contains no factual 
allegations, allegations of fact appear in the Original Petition of March 31, 2021 with Paragraphs 
76 and 77 on PDF page 23 serving as the factual bases for the takings claim. (The Original 
Petition was clearly brought under the Declaratory Judgments Act; it is the supplement which 
adds a takings claim.)  The crux of Plaintiffs' takings complaint is that SJRA and the City are 
wasting state water by lowering the lake level in Lake Conroe.  But the operative term here is 
“state water”.  Plaintiffs do not own the water.  Given that they do not own the thing that they 
complain has been taken, they have no takings claim.  Their allegations, even if true, are 
insufficient under Texas law to create a takings claim.

Unlike Houghton, Plaintiffs here do not have complaints about their own property.  
Plaintiffs complain that SJRA and the City are wasting SJRA’s and the City’s own water.  
Plaintiffs note that these entities hold the water in trust for the public.  Whether they do or do 
not, however, is of no moment here.  Since  1937, SJRA has been in charge of the San Jacinto 
River (see Act Creating San Jacinto River Conservation and Reclamation District, 45th Leg., 
R.S., ch. 426, 1937 Tex. Gen. Laws 861 (effective Aug. 21, 1937)), and since 1968 the City of 
Houston and SJRA have been the governmental entities in charge of Lake Conroe (aka the West 
Fork of the River), with the City owning 2/3 of the water.  The Plaintiffs enjoy the Lake and 
want it to be protected and preserved, but they do not have a unique interest in that desire any 
different than any other citizen.  Without some specialized interest, they do not have standing, 
and without some ownership interest, they cannot assert a takings.  They have neither, and that 
means the Court has no jurisdiction.  It is:

ORDERED that City of Houston’s Plea to the Jurisdiction is SUSTAINED and that 
Plaintiffs’ claims are DISMISSED for lack of jurisdiction.

Signed: _______________________

____________________________
KRISTIN BAYS
Presiding Judge - 284th District Court


