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STATEMENT OF THE CASE 

 In this case, Relators seek to invalidate the redistricting plan 

adopted by Harris Country based on a nonexistent right to remain in a 

Harris County Commissioner (“Commissioner”) precinct in which 

candidates are elected in 2022 rather than 2024. Relators contend that 

because Commissioners are elected on staggered terms, moving voters 

between precincts on different election schedules violates the Texas 

Constitution’s equal protection requirement. At the same time, Relators 

admit that this purportedly violative conduct will often be necessary 

under the normal course of decennial redistricting. The single Relator 

whose residence was moved from a 2022 election precinct to a 2024 

election precinct is 18 years old, and so will suffer no delay since she was 

not eligible to vote in 2020. There is no basis in law for the purported 

right Relators seek to enforce. Relators offer no meaningful way for this 

Court to evaluate their purported claim that Harris County went “way 

beyond” what is necessary to accomplish its legitimate redistricting 
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goals. Granting relief on Relators’ vague and undefined claim would 

jeopardize redistricting plans across the state of Texas. 

 Finally, Relators unexplained delay in seeking relief from this 

Court dooms their case. Relators waited nearly three weeks to challenge 

the redistricting plan in the district court, bringing their claim only after 

the candidate filing period for the 2022 election was already underway. 

Relators now file this emergency action for mandamus relief nearly two 

months after the redistricting plan was adopted. The Court should 

decline to countenance Relators’ delay by disrupting an election that is 

already underway. 

STATEMENT OF JURISDICTION 

 The Court lacks jurisdiction. Appellate review of a Commissioners 

Court action can only be invoked when it acts beyond its jurisdiction or 

clearly abuses the discretion conferred on it by law. Tarrant County v. 

Shannon, 129 Tex. 264, 274, 104 S.W.2d 4, 8 (1937). When review is 

undertaken, the Constitution mandates that it must originate in the 

District Court. TEX. CONST. art. V, § 8. The Relators could have appealed 

from the District Court and did not. There is no mandamus jurisdiction 

in these circumstances. Finally, because the Realtors' Petition 
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(“Petition”) is not grounded on a clear violation of a constitutional right, 

(instead it seeks to establish a new implied right not grounded in the 

Constitution’s text) governmental immunity has not been waived.  

ISSUE PRESENTED 

 Do Relators have a constitutional right to remain in a 

Commissioner precinct in which candidates are elected on a particular 

schedule notwithstanding a County’s obligation to balance population 

between Commissioner districts, the Constitutional text that requires 

staggered terms and Commissioners Court’s entitlement to adhere to 

legitimate redistricting criteria? 

STATEMENT OF FACTS 

I. LEGISLATIVE HISTORY 

A. HARRIS COUNTY INITIATES TRANSPARENT REDISTRICTING 

PROCESS 

 Harris County Commissioners’ Court (“HCCC”) undertook an 

extensive, public, and transparent redistricting process, which began 

with public hearings before the (delayed) Census data was even released. 

On July 20, 2021, the HCCC debated and unanimously adopted 

redistricting criteria. See App. 1 (court order adopting criteria). The only 
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modification was to approve Commissioner Cagle’s request that 

incumbents not be paired. See 

https://harriscountytx.new.swagit.com/videos/129281 at 7:13:09 to 

7:14:45.  Commissioner Cagle moved adoption of the criteria. Id. at 

7:13:50. 

B. CENSUS DATA RELEASED 

In late August, the Texas Legislative Council published the 2020 

redistricting census data, which showed that Harris County had grown 

by 638,686 persons and had a total population of 4,731,145 persons. See 

App. 2 at 4-6. Because of the large population growth, as well as 

populations shifts within the County, over the last decade, the existing 

commissioner precincts had significant population imbalances, and 

would violate the U.S. Constitution’s one-person, one-vote requirement if 

left unchanged. See id. 

C. EXTENSIVE PUBLIC TESTIMONY AND DEBATES  

After the census data was released, the HCCC held nine public 

hearings on redistricting. See 

https://cao.harriscountytx.gov/Commissioner-Precinct-

Redistricting/Join-the-Discussion.  Each member of the HCCC, as well as 

https://harriscountytx.new.swagit.com/videos/129281
https://cao.harriscountytx.gov/Commissioner-Precinct-Redistricting/Join-the-Discussion
https://cao.harriscountytx.gov/Commissioner-Precinct-Redistricting/Join-the-Discussion
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the public, was invited to make proposals.  The mapping consultant the 

HCCC retained worked with members of the Court and the court 

commissioners eventually prepared and released public proposals. See 

http://cao.harriscountytx.gov/Commissioner-Precinct-Redistricting/Plan-

Proposals. The public was invited to make proposals, and the mapping 

consultant standardized and published them for the public hearings.  See 

id.  At least sixteen proposals were made public.  See id. Hours of public 

testimony was taken. The proposed plans and accompanying data were 

made available on the county website and at physical locations 

throughout the county. See id. 

The HCCC’s first debate on the initial proposals occurred on 

October 21, 2021. Only Commissioner Ellis offered a plan for 

consideration before that date. See 

https://harriscountytx.new.swagit.com/videos/142126 at 2:52:00 to 

2:53:22.  He described in detail his motivations in crafting the plan. See 

id at. at 2:50:00 to 3:00:45.  Commissioners Cagle and Ramsey spoke 

against the plan and there were public speakers for and against. See id. 

Citizens brought forth their own proposals during the October 21, 2021, 

public debate. See id. At the conclusion of this meeting, the Court took no 

http://cao.harriscountytx.gov/Commissioner-Precinct-Redistricting/Plan-Proposals
http://cao.harriscountytx.gov/Commissioner-Precinct-Redistricting/Plan-Proposals
https://harriscountytx.new.swagit.com/videos/142126
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action and held over the issue to allow the creation of additional 

proposals. See id. at 3:40:44-3:41:04 (Judge Hidalgo: “We will hold 

additional meetings if need be. We need to see what else is drawn up and 

we’ll go from there.  It’s a windy process . . .  and it falls on us and we’ll 

all do our best. It has been a very productive day.”) 

On October 26, 2021, the HCCC held another extensive public 

debate.  See https://harriscountytx.new.swagit.com/videos/142351.  At 

this meeting, additional plans proposed by the commissioners and the 

public were considered.  Commissioner Ellis proposed that each member 

of the Court continue to make proposals and committed to drawing 

additional proposals himself.  See id. at 6:06:45-6:10:32.   

On October 28, 2021, the HCCC again debated proposals and heard 

public input.  https://harriscountytx.new.swagit.com/videos/142513.  

New proposals were offered by members of the Court. Commissioner Ellis 

described in detail his motivations for the Ellis 3 and Ellis 4 plans, 

including uniting communities of interest that had previously been split, 

responding to Commissioner Cagle and Ramsey’s concerns about the 

Ellis 1 plan, and incorporating additional public input. Id. at 2:20:05-

2:28:10.  The County Judge explained her desire that residents of 

https://harriscountytx.new.swagit.com/videos/142351
https://harriscountytx.new.swagit.com/videos/142513
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northwestern Harris County be able to vote in 2022, given the fast growth 

in that area that had resulted in notable overpopulation of the existing 

precinct in the region. See id. 3:20:55-3:21:18.  Commissioner Garcia 

identified that Ellis 3 “really looked at” the service delivery issues raised 

by Commissioners Cagle and Ramsey on the Ellis 1 plan. See id. at 

2:57:00-2:58:36.  Commissioner Ellis stated that the primary motivation 

for his third plan was responding to Commissioner Cagle’s complaints 

about Ellis 1 and uniting communities of interest. Id. at 2:35:20-2:37:28.   

The Texas Constitution provides for staggered Commissioner 

terms, with even-numbered precincts elected in non-presidential years 

and odd-numbered precincts elected in presidential election years. The 

Ellis 3 plan provided that Precinct 4 would be assigned the fastest 

growing areas in the Western and Northwestern parts of the county, and 

therefore the two areas of the county where the precincts underwent the 

most changes, would be up for election first. (Precinct 2, which also 

underwent substantial changes because it was under populated by over 

10%, would also be up for election in 2022.)  The Ellis 3 plan would thus 

result in the area of the county whose votes were most diluted—by their 
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substantial overpopulation—in recent elections, and where much of map 

changes were made, being able to vote in November 2022.  

During the debate, Commissioner Cagle moved adoption of the Ellis 

4 plan, but only Commissioner Ramsey joined him voting in favor.  Id. at 

3:17:40-3:18:35.  Commissioner Garcia moved adoption of the Ellis 3 

plan. The Ellis 3 plan was adopted on 3-2 to vote, with the County Judge 

supporting the plan because it best connected communities of interest 

and provided for the earliest election for the area of the county that is 

“fast growing” and whose votes were diluted in the 2018 election due to 

the district being significantly over-populated.  Id. at 3:20:58-3:21:20.  

The Judge noted that historical election results reconstituted for the new 

Precinct 4 showed it to be a swing district and that given the dramatic 

growth in the county, it made sense for this newly constituted district to 

be up for election right away. See id. 3:23:10-3:23:40.  

The more partisan proposals offered during the debates were 

rejected. For example, public speakers proposed that the HCCC adopt a 

plan that would elect Democrats to all four Commissioner Precincts. See 
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e.g., https://harriscountytx.new.swagit.com/videos/142126 at 2:29:30-

2:31:40.   

Ultimately, the HCCC engaged in hours of public testimony and 

debates, considering more than a dozen plans. The plan adopted resulted 

from revisions suggested by members of the HCCC and the public. The 

HCCC carried out one of the most transparent and balanced redistricting 

processes of a local governmental unit in Texas. On October 28, 2021, 

over two weeks prior to the opening of the candidate qualifying period, the 

new Harris County Commissioner Court map was approved. 

Once adopted, the HCCC and county employees began 

implementing the new plan. Commissioner Cagle asked that the new 

plan be implemented as soon as possible so that he could begin to service 

the citizens in the new Precinct 4.  See 

https://harriscountytx.new.swagit.com/videos/147975 at 3:40:00-3:40:40.  

Presumably this request was also to allow Commissioner Cagle to begin 

campaigning in the new swing district. In short order, the HCCC adopted 

a plan to transfer assets from one precinct to another. 

The HCCC also reconfigured voting precincts as required by law.  

See TEX. ELEC. CODE. § 42.001, et. seq.  Because of the large population of 
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Harris County and the statutory requirements this process took 

hundreds of hours over the course of  more than a month. Each HCCC 

vote during this process was unanimous. 

II. LITIGATION HISTORY 

 Relators filed their District Court lawsuit on November 16, 2021, 

nineteen days after the district plan was adopted.  The lawsuit was not 

served until several days later and it named as Defendants only Harris 

County and Lina Hidalgo in her capacity as County Judge. At this time, 

the reconfiguring of county election precinct lines was well underway, the 

implementation agreement had been approved unanimously by the 

HCCC, and the candidate filing period had been open for three days.  

 Over a week later, Relators sought a Temporary Restraining Order 

with a hearing on November 24, 2021.  The hearing was moved to 

November 29, 2021.  See App. 3.  In their lawsuit, Relators acknowledged 

that the prior map had become unlawful under the U.S. Constitution’s 

one-person, one-vote requirement when the 2020 census data was 

released. See id. at 8:9-14. Relators also acknowledged that one of the 

primary motivations in the crafting of the Ellis 3 plan was to “reunite 

communities of interest,” but suggested they would disprove this 
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motivation at a future evidentiary hearing.  App. 4 at 19.  Counsel further 

stated that this case is “all going to boil down to what does the high court 

think about the right to vote theory that we are bringing” and 

acknowledged that there was no controlling case law that would have 

given the HCCC notice of the alleged requirement or implied 

constitutional requirement.  See App. 3 at 11:8-10.  The judge assigned, 

Judge Brittanye Morris, denied the TRO Application.   

The Original Petition alleges that a “‘demonstration plan’ will be 

offered that shows that it is possible to draw a map which does not move 

single Harris County voter from the election schedule for commissioner 

they were under in the previous decade, and yet complies with the 

mandate of “’one-person, one-vote’ and is otherwise constitutional and 

legal.”  App. 4 at 23.  No such plan has been made public and the 

possibility of crafting one is highly doubtful. 

The District Court scheduled a hearing on Relators’ request for a 

temporary injunction on December 23, 2021. Prior to the hearing, Harris 

County and Lina Hidalgo, in her capacity as County Judge, filed a plea 

to the jurisdiction showing the Court lacked jurisdiction because the case 

did not include all necessary parties, none of the Relators had standing, 
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the Relators brought their case too late, the Commissioners Court is a 

separate entity from the County itself, and that Judge Hidalgo, acting 

alone, could not be ordered to remedy an ultra vires act even if one was 

found. The plea further showed that there was no ultra vires act because 

the complaint was not grounded on any ministerial act or clear 

constitutional commandment and that otherwise governmental 

immunity had not been waived for the admittedly novel state court claim 

that Relators allege. Again, at this hearing, counsel for Relators conceded 

that there are no Texas state cases that established their legal theory. 

After extensive oral argument, the trial court judge, Judge Dedra 

Davis, granted the plea to the jurisdiction. At the hearing, Relators’ 

counsel urged the Court to rule quickly to permit an immediate appeal. 

The Court accommodated this request and signed an order on a shared 

screen with counsel for all sides during the remotely conducted hearing. 

Relators’ counsel acknowledged that he would file a Notice of Appeal 

without delay. Instead, on the following day, Relators filed this Petition. 

ARGUMENT 

I. Relators Lack Standing 

 A. Relators Vera, Lugo, Ramsey, and Cagle Lack Standing 
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 “Standing is specific to each individual plaintiff.” In re Greg Abbott, 

601 S.W.3d 802, 807 (Tex. 2020), (citing Heckman v. Williamson County, 

369 S.W. 3d 137, 153 (Tex. 2012). As such, Courts “must analyze the 

standing of each individual plaintiff to bring each individual claim he or 

she alleges when that issue is before the court.” Heckman, 369 S.W. 3d 

at 152 (Tex. 2012). “Thus, each party must establish that he has standing 

to bring each of the claims he himself alleges—meaning the court must 

assess standing plaintiff by plaintiff, claim by claim.” Id. at 153. Courts 

“must dismiss a plaintiff who lacks standing.” Id. This is particularly so 

in suits that implicate sovereign immunity. City of Austin v. Utility 

Associates, Inc., 517 S.W. 3d 300, 316-17 (Tex. App. — Austin 2017, pet. 

denied) (“The contemporary concern of immunity doctrine, again, is 

ensuring judicial deference to legislative control over not only the judicial 

remedies that may be imposed against government, but also the extent 

to which government must incur costs of defending against the claims—

costs that will tend to increase with the number of Relators allowed in 

the fight.”).  

 Here, only one of the Relators suffers from the harm alleged in the 

complaint. Relators complain that the 2021 Plan violates the right to vote 
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of voters who are moved from a precinct that votes in 2022 to a precinct 

that votes in 2024. Only Relator Khanoyan was moved from a precinct 

that votes in 2022 to a precinct that votes in 2024. Because the other four 

Relators have not alleged any injury whatsoever, they must be dismissed. 

Heckman, 369 S.W. 3d at 153. 

 B. Relator Khanoyan Lacks Standing 

 Even assuming Relator Khanoyan pleads a cognizable claim based 

on her move from Precinct 4 to Precinct 3 (as discussed in Part IV below, 

she does not), she has failed to establish standing. To establish standing, 

Khanoyan must show that she has suffered a personal injury, which is 

“‘concrete and particularized, actual or imminent, not hypothetical.’” 

Heckman, 369 S.W. 3d at 155. Further, she must show that her injury is 

“fairly traceable to the defendant[s’] conduct,” and that the requested 

relief is “likely to redress the injury.” Id. at 154. If a plaintiff sues for 

injunctive relief, but the injunction requested “could not possibly remedy 

h[er] situation, [s]he lacks standing to bring that claim.” Id. Khanoyan 

lacks standing for several reasons. 

 First, the injunctive relief she seeks cannot possibly remedy the 

alleged injury to her right to vote. Indeed, with the filing period now 
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closed, Relators’ offer no authority that the Respondents, or any other 

possible Respondent, could now adopt a different plan (or order elections 

for all four precincts) and implement the remedy for the 2022 elections. 

Second, enjoining implementation of the Ellis 3 Plan will cause, 

rather than remedy, a constitutional violation. As Relators 

acknowledge, enjoining the Ellis 3 Plan, without more, would 

reinstate the now unconstitutional Benchmark Plan. See, App. 3 at 

5:4-7 (“If you were to grant that relief, the effect of that would mean 

that the Benchmark Plan, the plan that was in existence before the 

new plan was passed in late October, would become the current 

plan.”). But Khanoyan admits that the Benchmark Plan is 

unconstitutional under federal law. App. 4 at 10. Thus, not only would 

the relief requested by Khanoyan violate her own rights, by keeping a 

map that violates the constitutional principle of one-person, one-vote, it 

also would violate the rights of millions of Harris County voters. See id. 

Because the relief requested by Khanoyan is itself unconstitutional, it 

cannot possibly remedy her injury. 
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Third, Khanoyan is 18 years old, and so was not eligible to vote 

until this year.1 She thus suffers no delay since her last opportunity to 

vote for Commissioner, because she has never been eligible to vote for 

Commissioner. Even if the Texas Constitution afforded individuals a 

temporal right to vote for Commissioners on four-year intervals (it does 

not), Khanoyan has not been denied that right because her supposed 

constitutional right will not accrue until she casts her first vote for 

Commissioner. 

Finally, Khanoyan has not shown that her injury is actual or 

imminent. She alleges that the 2021 Plan denies her the right to remain 

in a precinct that votes for a commissioner in 2022. But it is unquestioned 

that the result Relator Khanoyan complains of is the anticipated result 

of the interaction between the constitutional mandate to periodically 

redistrict to account for population changes and Texas’s use of staggered 

terms. See, e.g., Dollinger v. Jefferson County Commissioners Court, 335 

F. Supp. 340, 344 (E.D.Tex.1971) (“It is anticipated that from time to time

realignment of commissioners precincts will become necessary as the 

1 See Karen Kidd, “The right to vote is sacred,” Harris County commissioners file 
voting rights lawsuit, https://houstondaily.com/stories/613050107-the-right-to-vote-
is-sacred-harris-county-commissioners-file-voting-rights-lawsuit.  
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county population shifts in order to comply with the one man, one vote 

rule . . . it does not follow as a matter of right that the voters transferred 

from one precinct to another precinct are entitled to vote at the next 

regular election unless they reside within the Commissioners’ precincts 

in which such elections are being held.”). Indeed, it is almost certainly 

true that some voters will change precincts, and thus electoral cycles, 

every time a unit of government with staggered terms is redistricted. As 

such, Relators do not allege, nor could they, that there is a per se bar on 

moving voters between precincts when the result is to change the 

schedule upon which the voter votes.  

And, though Relators allege that it is possible to draw a map that 

balances population between the four districts without moving any voters 

to different election schedules,2 nowhere in their Petition do they claim 

that it is necessary to do so. Nor does Khanoyan allege, much less prove, 

that her residence would not also move in a replacement plan adopted. 

2 Relators purport to have a demonstrative map that shows that 
population could be balanced between the four districts without moving any voters 
to different election schedules. Pet. at 25-6. They have not provided the map to 
Respondents or the Court and have provided no evidence that it satisfies 
federal and state legal requirements or the policy preferences of the HCCC. 
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The injury alleged by Khanoyan is entirely hypothetical and she has not 

met her burden to show that a mandamus from the court would redress 

the harm she alleges. Khanoyan lacks standing. 

II. Relators Waited Too Long to Pursue Relief 

The Court should deny Relators’ request for mandamus relief as 

untimely. An election challenge is untimely when it “cannot be tried and 

a final decree entered in time for substantial compliance with pre-

election statutes by officials charged with the duty of preparing for the 

holding of the election.” Smith v. Crawford, 747 S.W. 3d. 938, 940 (Tex. 

App.—Dallas 1988, no writ) (citing Sterling v. Ferguson, 53 S.W. 2d. 753, 

760 (1932)). That is precisely the case here.  

Relators waited nearly three weeks after redistricting was 

completed and nearly one week after the filing period opened for the 2022 

election to file their claim in the district court. They declined to seek 

mandamus relief from this Court until nearly two months after 

redistricting was completed and ten days after candidate filing closed for 

the 2022 election. Relators offer no evidence, authority, or even an 

explanation as to how the relief they request can be implemented in time 

for the March 2022 primary.  
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Notably, the Texas Secretary of State’s position is that it is too late 

for Relators to obtain relief on a challenge to redistricting plans for the 

2022 elections. See App. 5 (State Closing Argument Slides in MALC v. 

Abbott, No. D-1-GN-21-006515 (Dec. 16, 2021); see also App. 6 at ¶ 6-7, 9-

10, 12, 26 (Decl. of K. Ingram) (testifying “even a minor delay or 

alteration of the Election Calendar at this stage would cause serious 

disruptions” and “could also compromise the efficient operation and 

administration of the November 2022 General Election”). See also, App. 

7 (Decl. of B. Sherbet), App. 8 (Decl. of D. Blackburn), and App. 9 (Decl. 

of S. Decker). 

Relators’ delay in seeking relief has denied this Court “sufficient 

time to consider and decide the matter without interfering with the 

election schedule.” In re Jones, 05-18-00065-CV, 2018 WL 549531, at *4 

(Tex. App.—Dallas Jan. 24, 2018 no pet.). As such, this Court should deny 

Relators’ petition for mandamus. In re Gamble, 71 S.W. 3d 313, 318 (Tex. 

2002) (“Generally, courts will not exercise equitable powers when their 

exercise may delay the election.”). Federal courts have permitted delayed 

election deadlines and even delayed elections in order to remedy 
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invidious racial discrimination in redistricting but those cases are 

inapplicable here.  

III.  The Petition Does Not Meet the Standard to Grant 
Mandamus Relief.  
 

A. Relators Have an Adequate Remedy at Law. 

Mandamus remedies are not available to parties who cannot show 

“a clear abuse of discretion or the violation of a duty imposed by law” and 

that “there is no other adequate remedy by law.”  Johnson v. Fourth 

Court of Appeals, 700 S.W.2d 916, 917 (Tex. 1985), disapproved of by In 

re Columbia Med. Ctr. of Las Colinas, Subsidiary, L.P., 290 S.W.3d 204 

(Tex. 2009). A remedy is not inadequate merely because it involves more 

delay or cost.  See In re Ford Motor Co., 988 S.W.2d 714, 721 (Tex. 1998). 

It is a “fundamental tenet” of mandamus law that Relator must show no 

other remedy is available before a mandamus can be properly granted. 

See Id. at 725. 

Mandamus will not issue where there is “a clear and adequate 

remedy at law, such as a normal appeal.” Walker, 827 S.W.2d at 840, 

quoting State v. Walker, 679 S.W.2d 484, 485 (Tex.1984). 

 Appellate courts have jurisdiction over final judgments and such 

interlocutory orders (such as an order granting a Plea to the Jurisdiction) 



21 

as the legislature deems appealable. See TEX. CIV. PRAC. & REM. CODE § 

51.012 and § 51.014; Ruiz v. Ruiz, 946 S.W.2d 123, 124 (Tex.App.-El Paso 

1997, no writ). Relators have an adequate remedy, an appeal of the 

District Court’s grant of the Plea to the Jurisdiction to the Court of 

Appeals. Relators’ counsel stated at the recent hearing before the District 

Court that such an appeal would be pursued. Mandamus cannot issue in 

such circumstances. 

 Relators contend that there is insufficient time for an appeal, and 

thus they lack an adequate remedy at law and have a “compelling reason” 

to file for direct mandamus review with this Court. But, if mandamus is 

the proper procedure, it was in late October after the HCCC adopted a 

plan.  Relators’ own inexplicable delay has denied them the opportunity 

to seek mandamus. Relators’ failure to seek “emergency relief” from this 

Court until this late date cannot itself serve as a compelling reason for 

the Court to take up their claim.  

B. Relators’ Proposed Implied Constitutional Right 
Cannot be Declared for the First Time in a Mandamus 
Proceeding 

Mandamus will lie only to correct a clear abuse of discretion. Walker 

v. Packer, 827 S.W.2d 833, 840 (Tex.1992) (orig. proceeding). Moreover, 
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there must be no other adequate remedy at law. Id. Review of a 

Commissioners' Court’s order is appropriate only “when it acts beyond its 

jurisdiction or clearly abuses the discretion conferred on it by law.”  Ector 

County v. Stringer, 843 S.W.2d 477, 479 (Tex. 1992) quoting Tarrant 

County, 104 S.W.2d at 9 (1937). A clear abuse of discretion exists when 

the decision is without basis or contrary to guiding principles of law. See 

Johnson, 700 S.W.2d at 917.  

Relators have the burden of unequivocally showing they are 

entitled to issuance of the writ of mandamus. See Wortham v. Walker, 

133 Tex. 255, 279, 128 S.W.2d 1138, 1151 (1939).  If their right is 

doubtful, it must first be established in some other form of action. Id. 

Relators admit that the right they seek to establish has never been 

announced before. See App. 3 at 11:7-10. As such, the right cannot be 

established in a mandamus proceeding. 

C. Relators Cannot Meet the Evidentiary Standard in 
Avery Without Resolving Fact Issues. 

  An appellate court may not decide disputed facts in a mandamus 

proceeding. See West v. Solito, 563 S.W.2d 240, 245 (Tex. 1978). There 

has not yet been an evidentiary hearing in the District Court. Where a 

fact dispute exists, the district court is the appropriate forum. See Brady 
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v. Fourteenth Court of Appeals, 795 S.W.2d 712, 714 (Tex. 1990); and 

Sparks v. Busby, 639 S.W.2d 713, 716 (Tex.App.—Tyler 1982, writ dism’d 

w.o.j.). 

 Relators ask this Court to hold that the Texas Constitution—which 

separately grants commissioners’ courts the exclusive power to 

redistrict—simultaneously (and through silent implication) limits that 

discretion to moving only the precise number of people necessary to 

achieve a 9.99% population deviation. But Relators provide no basis by 

which this Court, Respondents, or other counties may account for other 

legitimate redistricting concerns—or merely a desire to have a lower 

population deviation—yet not run afoul of this purported individual 

constitutional right to be represented by a commissioner whose term 

expires on a particular schedule. Does it matter how many cities, 

neighborhoods, school districts and community centers are split to 

achieve this precision? Does it matter what geographic boundaries are 

abandoned to achieve this result? Even if the Court were to establish the 

constitutional rule Relators request, there is no evidence in the record—

other than Relators’ say-so—that a constitutional plan can be drawn that 

balances traditional redistricting criteria with the newly announced rule. 
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Not only do Relators improperly ask this Court to make policy judgments 

as to how district lines should be drawn on a county basis—judgments 

the Framers appropriately assigned to the local elected officials—they 

ask the Court to do so absent any factual record. Neither policy 

judgments nor factual determinations should be made in this Court on 

an “emergency” petition. 

D. The Constitution requires the Relators to Appeal to the 
District Court

Because Relators do not meet the requirements for mandamus 

relief, this Court lacks jurisdiction. Rather, the Texas Constitution 

requires Relators to appeal commission actions to the district court.  

The Texas Constitution establishes the commissioners court as the 

county’s principal governing body. Commissioners Court of Titus County 

v. Agan, 940 S.W.2d 77, 79 (Tex.1997); TEX. CONST. art. V, § 18

(providing that the commissioner court “shall exercise such powers and 

jurisdiction over all county business, as is conferred by this Constitution 

and the laws of the State, or as may be hereafter prescribed.”) (emphasis 

added). Article V, section 8 of the Texas Constitution mandates, in part, 

that “[t]he District Court shall have appellate jurisdiction and general 

supervisory control over the County Commissioners Court, with such 
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exceptions and under such regulations as may be prescribed by law.”  The 

enabling legislation empowering the district court merely repeats the 

language of Article V, section 8. See TEX. GOV’T CODE§ 24.020 (“The 

district court has appellate jurisdiction and general supervisory control 

over the commissioners court, with the exceptions and regulations 

prescribed by law.”).  

This Court has never before sanctioned judicial supervision of the 

district lines for a county or other governmental unit without a trial court 

first finding that there is “an absence of any rational basis” to support an 

adopted plan. Avery v. Midland County, 406 S.W.2d 422, 428 (Tex. 1966), 

vacated sub nom. Avery v. Midland County, Tex., 390 U.S. 474 (1968). 

This Court has emphasized the Texas tradition of local control. “[N]either 

this Court nor the district court has the power to redistrict [a county] into 

commissioners precincts. This is the responsibility of the commissioners 

court and is to be accomplished within the constitutional boundaries we 

have sought to delineate.”  Avery, 406 S.W.2d at 428-29. Indeed, the 

powers and duties of the commissioners courts include aspects of 

legislative, executive, administrative, and judicial functions. Id.,; Ector 

County, 843 S.W.2d at 478, citing Avery v. Midland County, 390 U.S. 474, 
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482 (1968). In the exercise of its powers and jurisdiction over county 

business, the commissioners court has constitutionally delegated 

authority to exercise broad discretion to accomplish the purposes 

intended. Canales v. Laughlin, 147 Tex. 169, 214, 214 S.W.2d 451, 453 

(1948); Cosby v. County Commissioners of Randall County, 712 S.W.2d 

246, 248 (Tex.App.-Amarillo 1986, writ ref'd n.r.e.). 

IV. Relators’ New Proposed Constitutional Right Does Not 
Exist 
 

A. The Framers Specifically Declined To Create a Right 
to Vote on the Same Election Schedule for Commissioner 
Elections 

In 1954, a decade before the U.S. Supreme Court recognized the 

one-person, one-vote principle in Reynolds vs. Sims, 377 U.S. 533 (1964), 

Texas voters amended the Constitution to extend the terms for 

Commissioners from two- to four-years. See SJR 4, 53rd Reg. Session 

(https://lrl.texas.gov/legis/billsearch/amendmentDetails.cfm?amendmen

tID=206&legSession=53-0&billTypedetail=SJR&billNumberDetail=4). 

The amendment further provided that commissioners would be elected to 

staggered terms, that redistricting “[d]ivisions shall be made by the 

Commissioner Court,” and that the Commissioner Court shall have 

jurisdiction over “all county business”.  See id.  
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After the Supreme Court announced in Reynolds that population 

among state legislative districts must be roughly equal, Texas amended 

its Constitution again to provide that “a new Senate shall be chosen after 

every apportionment.” See HJR 1, 59th Reg. Session 

(https://lrl.texas.gov/legis/billsearch/amendmentDetails.cfm?amendmen

tID=256&legSession=59-0&billTypedetail=HJR&billNumberDetail=1). 

The amendment established that after the decennial redistricting 

required by Reynolds, every citizen would vote in the next election for 

members of the Senate. 

After the Supreme Court held that the one-person, one-vote 

requirement applied to Texas county commissioner precincts in Avery v. 

Midland County, 390 U.S. 474 (1968), however, no constitutional 

amendment was approved providing for immediate election of all 

Commissioners post-decennial redistricting even though many of the 

same legislators and voters had just made such a change for the Texas 

Senate only two years prior. As a result, not all voters were guaranteed 

the right to vote in the subsequent election for commissioner, because the 

staggered terms provision of the Texas Constitution meant that only 

some commissioner seats were up for election.  
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After the 1970 redistricting, several citizens brought suit claiming 

that as a result of changing precincts during redistricting, the staggered 

term provision deprived them of the opportunity to vote in the upcoming 

election as they had hoped. A federal three judge court in El Paso ruled 

that the interplay of new district maps with staggered election cycles did 

not violate the federal right to vote for those citizens who would be forced 

to wait an additional two years to vote for their commissioner.  See Pate 

v. El Paso County, 337 F. Supp. 95 (W.D. Tex. 1970), aff'd sub nom. Pate

v. El Paso County, Tex., 400 U.S. 806 (1970). See also Carr v. Brazoria

County, 341 F. Supp. 155 (S.D. 1972), aff'd sub nom. Carr v. Brazoria 

County, Tex., 468 F.2d 950 (5th Cir. 1972) ((relying on Pate in finding 

that “a two-year postponement of the franchise” does not constitute “a 

constitutional deprivation”).3  To the extent this Court has defined the 

state constitutional right to vote as consistent with the federal right (see 

3 Relators claim Carr “suggests the outcome might have been different had the 
Relators pursued a claim in a state court under state law,” Pet. at fn. 7. Not so. 
Instead, the Court held that a state statute that gave the commissioners court 
discretion to decide when to make a new redistricting map effective, may 
have provided those Plaintiffs relief, but abstained from deciding whether the 
commissioners court had violated the state statute because regardless the 
result did not implicate the constitutional right to vote. See Carr, 341 F. Supp. at 
160-61. 
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e.g., Andrade v. NAACP of Austin¸345 S.W.3d 1 (Tex. 2011), Pate and

Carr are persuasive authority against Relators’ position.4  

Two other Texas federal district courts adjudicated similar claims 

concerning the 1970 redistricting cycle. In neither case did courts 

determine that the maps themselves were invalid. Instead, both courts 

ordered special elections. Dollinger, 335 F. Supp. 340; Scott v. Lake, 332 

F. Supp. 220 (E.D. Tex. 1971). These rulings made sense in the context

of the times, where many county commissioner districts were badly 

malapportioned, and counties were undertaking population equalization 

measures for the first time. See, e.g., Dollinger, 335 F. Supp. at 343 

(finding that a special election was called for where “less than 50% of the 

residents of this precinct have had an opportunity to express a choice in 

regard to their elected precinct official”). In doing so, these courts 

adjudicated federal claims that would have preempted commissioners’ 

right, guaranteed by the Texas Constitution, to serve their entire term 

4 Federal courts in other jurisdictions have reached the same conclusion: voters 
being moved election cycles does not offend the Equal Protection Clause. See e.g., 
Ferrell v. State of Okl. ex rel. Hall, 339 F. Supp. 73 (W.D. OK 1972) citing Stout v. 
Bottorff, 249 F.Supp. 488 (D.C.Ind.1965) and Reynolds v. State Election Board, 
233 F.Supp. 323 (W.D.Okl.1964). 
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notwithstanding redistricting. TEX. CONST. art. V, § 18(d). Relators have 

disclaimed any federal claim. 

The Texas Constitution—neither explicitly nor implicitly—

guarantees voters the right to remain assigned to an even-numbered 

Commissioner precinct. If anything, this Court’s precedents have been 

emphatic that 1) the terms of these offices are constitutionally required 

to be staggered (see Fashing v. El Paso County Democratic Executive 

Committee, 534 S.W.2d 886 (Tex. 1976)) and 2) the affairs of the County 

under the “all county business” provision caution against Court 

interference in redistricting in the absence of a clear constitutional 

commandment.  See Chenault v. Bexar County, 782 S.W.2d 206, 210 (Tex. 

1989)(Justice Gonzalez dissenting);5 Ector County, 843 S.W.2d at 479-80. 

5 In Chenault, this Court struck down a Bexar County Apportionment plan for 
constables and justices of the peace because it would have had the effect of 
prematurely terminating the terms of office for the incumbent elected 
officials in direct violation of article XVI, section 65 of the Texas Constitution.  
Chenault, 782 S.W.2d at 209. Instead, this Court required Bexar County to retain all 
those offices in which there were still years of the incumbent term remaining and 
put up for the next election only those offices held by officers with expiring terms. 
This is precisely what Harris County has done here. 
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B. Other State Courts Have Consistently Rejected 
Relators’ Proposed Implied Constitutional Right 

Numerous states have declined to find the right asserted by 

Relators here. See, e.g., Kentopp v. Anchorage, 652 P.2d 453, 462 (AK 

1982) (“Whenever a legislature is composed of members elected in 

staggered terms, the temporary disenfranchisement of transferred voters 

is an inevitable consequence of the reapportionment does not constitute 

invidious discrimination in violation of the constitutional guarantee to 

equal representation.”); see also id. at 463 (“Although a substantial 

number of Anchorage voters were transferred into new districts, the 

resultant temporary disenfranchisement is, at worse, no greater than 

that generally imposed on residents who move into an Assembly district 

or who become of voting age shortly after an election has taken place”); 

Legislature v. Reinecke, 10 Cal. 3d 396, 405, 516 P.2d 6, 12 (1973)(“These 

inequalities among groups of electors are the inevitable byproduct of 

reapportioning a legislative body whose members are elected for 

staggered four-year terms. Since these inequalities flow directly from 

provisions of the California Constitution, we are not free to obviate them 

unless they constitute invidious discriminations violative of the equal 

protection clause of the fourteenth amendment to the Constitution of the 
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United States.”); Barnett v. Boyle, 197 Neb. 677, 681, 250 N.W.2d 635, 

637 (1977) (“staggered terms with one-half of the members to be elected 

at each general election does not establish a classification which results 

in invidious discrimination.”).  

The only out-of-state case Relators cite in support of their implied 

constitutional right, Mayor & Council of the City of Tucson v. Royal, 20 

Ariz. App. 83, 510 P.2d 394 (1973), arose out of a different constitutional 

structure, and has been subsequently distinguished. See Arizona 

Minority Coalition for Fair Redistricting v. Arizona Independent 

Redistricting Comm'n, 211 Ariz. 337, 121 P.3d 843 (Ct. App. 2005).  

Whatever the continued viability of the Tucson decision in Arizona, it 

cannot be said that the Harris County Commissioners Court acted with 

disregard of a clear constitutional requirement by not adhering to an 

Arizona Court of Appeals case handed down nearly 50 years ago that has 

not once been cited in Texas state courts.   

Relators’ theory of harm does not arise out of a clearly established 

right. As such, mandamus should not issue.   
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C. Granting Relief Will Upend Countless Elections All 
Over the State. 

Relators ask the Court to prohibit local political subdivisions from 

moving more than the minimum number of people between precincts 

necessary to fall under the 10% population deviation generally (but not 

automatically) allowed by federal law. Relators offer no standard under 

which to evaluate a claim under the new judicially announced rule they 

seek.   

 Neither the HCCC nor any other political subdivision in Texas had 

notice of such a rule and none considered it when fashioning their maps 

for this election.  It is impossible to know the exact number—likely 

hundreds—of recently adopted redistricting maps that redistricted in a 

manner that would violate Relators’ proposed rule.  

 Adopting this rule now would jeopardize commission elections all 

over the state. The candidate qualifying period is over. Candidates have 

filed based on the maps adopted without notice of Relators’ purported 

constitutional rule.  Each of these candidates maintains a right to be on 

the Primary Election ballot for the office they seek. A candidate’s “access 

to the ballot lies at the very heart of a constitutional republic.” In re 

Francis, 186 S.W.3d 534, 542 (Tex. 2006); see also, In re Green Party of 
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Texas, 630 S.W.3d 36, 37 (Tex. 2020).  Upending the HCCC map, and no 

doubt countless others, interferes with the ballot position rights of 

candidates who have filed and who would have filed under different map 

configurations. 

  Such a judicial imposition into the redistricting process at this late 

stage weighs heavily against announcing such a new rule and applying 

it retroactively to already passed plans. 

V. Respondents Are Immune From This Proceeding. 

 Sovereign immunity, unless waived, protects the government 

against lawsuits. General Svcs. Comm’n v. Little-Tex Insulation Co., Inc., 

39 S.W.3d 591, 594 (Tex. 2001). Embedded in the concept of sovereign 

immunity are two distinct principles: (1) the government is sovereignly 

immune from suit; and (2) the government is sovereignly immune from 

liability for damages. Reata Constr. Corp. v. City of Dallas, 197 S.W.3d 

371, 374 (Tex. 2006). Immunity from suit precludes a suit against the 

state. Wichita Falls State Hosp. v. Taylor, 106 S.W.3d 692, 696 (Tex. 

2003), judgment withdrawn and reissued (May 13, 2003); Little Tex, 39 

S.W.3d at 594. (While sovereign immunity protects the State and its 

subsidiary units, governmental immunity protects other political 
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subdivisions, including counties. Travis Central Appraisal Dist. v. 

Norman, 342 S.W.3d 54, 58 (Tex. 2011); Garcia v. Kubosh, 377 S.W.3d 

89, 95 (Tex. App. — Houston [1st Dist.] 2012, no pet.).) 

 In order to bring a suit against the government, sovereign 

immunity must have been waived. Sovereign immunity may be waived 

either by statute (for example, the Texas Tort Claims Act) or by a grant 

of legislative permission to bring suit. Wichita Falls State Hosp., 106 

S.W.3d at 695; Little Tex, 39 S.W.3d at 594. In either case, the permission 

to sue the state must be clear and unequivocal; sovereign immunity may 

not be implicitly waived. Reata Constr. Corp, 197 S.W.3d at 374-75. 

 Harris County is entitled to governmental immunity. See id. 

Similarly, the members of the Commissioners Court, sued in their official 

capacity only, are entitled to the same immunity that would be enjoyed 

by the unit of government they serve: “[A]n employee sued in his official 

capacity has the same governmental immunity, derivatively, as his 

government employer.” Franka v. Velasquez, 332 S.W.3d 367, 382-83 

(Tex. 2011). 

 Relators have not identified any basis for waiver of immunity 

against Harris County, because Relators do not assert any right to relief 
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from the County. Instead, Relators only seek relief from the 

Commissioners Court. Because claims against the Commissioners Court 

are constitutionally required to originate in the District Court, there are 

no Respondents in this action that lack governmental immunity. As such, 

the petition must be dismissed. See, e.g., Luttrell v. El Paso County, 555 

S.W.3d 812, 833 (Tex. App.—El Paso 2018, no pet.) (appeal from 

jurisdictional dismissal affirmed in part because Relators failed to name 

commissioners court in their lawsuit).  

 Even assuming Relators claim against the Commissioners Court 

and its members is properly before this Court (it is not), the 

Commissioners Court has not clearly violated any constitutional 

commandment. As such, Relators have not shown any basis for waiver of 

governmental immunity. Relators claim that the redistricting plan 

violates Article I, Section 3, which provides for “equal rights.” They claim 

the Texas Supreme Court has held that this provision creates a state 

constitutional “right to vote.” Pet. at 21 (citing State v. Hodges, 92 S.W.3d 

489 (Tex. 2002)). But Relators do not assert they have been denied the 

right to vote. Rather Relators assert they have been denied the right to 

remain within a precinct that votes on a particular schedule. The only 
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Relator whose residence has been moved to an even-numbered district is 

18 years old and is thus similarly situated to every other 18-year-old in 

Harris County—her first Commissioner vote will be her next one. 

Relators offer no explanation why Khanoyan has a constitutional right to 

cast her first Commissioner ballot in 2022, while an 18-year-old who grew 

up in an odd-numbered precinct has no such right and must wait until 

2024. Relators do not—and cannot—identify any constitutional or 

statutory provision that grants the right they assert.  

Indeed, Relators concede, as they must, that in every new 

redistricting cycle many citizens will vote on different election schedules 

cycles than they have in past decades, due to the constitutional 

imperative to balance population across districts for offices 

constitutionally mandated for staggered elections. Nonetheless, they 

claim that here, equal protection demands they remain in an election 

precinct that allows them to vote on the same schedule as in past 

elections. But, the constitutional drafters understood that the need to 

redistrict combined with staggered terms would result in voters changing 

election schedules, and provided for immediate elections in such 

circumstances when they deemed it appropriate. For example, the 31 
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members of the Texas Senate all stand for election in the same year after 

redistricting. TEX. CONST. art. III, § 3. The Framers could have included 

such a provision applying to commissioners court and did not. Relators 

ask this Court to do what the Framers would not. The judiciary lacks 

such authority. 

 Even were there clear constitutional text creating the right 

Relators claim (indeed a plain textual reading disclaims it), Respondents 

are immune from suit. Texas does not have a statutory equivalent of 42 

U.S.C. § 1983, giving the statutory right to sue for violations of the Texas 

constitution. Texas law is clear that such a suit may only be brought in 

cases where the constitutional right in question is “self-executing.” 

Hendee v. Dewhurst, 228 S.W.3d 354, 369 (Tex. App. — Austin 2007, pet. 

denied). Even then, a suit may only be brought to enjoin the self-

executing provision from being violated. See Ho v. University of Tex. at 

Arlington, 984 S.W.2d 672, 683 (Tex. App. — Amarillo 1998, pet. denied) 

(citing City of Beaumont v. Bouillion, 896 S.W.2d 143 (Tex. 1995) and 

Vincent v. West Tex. State Univ., 895 S.W. 2d 469,475 (Tex. App. — 

Amarillo 1995, no writ)); see also City of Elsa v. M.A.L., 226 S.W.3d 390, 

392 (Tex. 2007) (recognizing rule). Finally, relief is available only when a 
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party challenges the validity of some statute or constitutional provision, 

not when it challenges the actions taken under the authority of said 

statute or provision, Texas Dep’t of Transp. v. Sefzik, 355 S.W.3d 618, 622 

(Tex. 2011); El Paso Cnty. v. El Paso Cnty. Emergency Svcs. Dist. No. 1, 

622 S.W.3d 25, 39 (Tex. App. — El Paso 2020, no pet.). Relators’ request 

that this Court impose an alternative redistricting plan runs afoul of all 

aspects of these rules.  

Conclusion & Prayer 

 For all the foregoing reasons, Respondents respectfully request that 

this Court deny the petition for writ of mandamus and pray for any 

further relief to which they may be entitled. 

Respectfully submitted,  
 
/s/ Chad W. Dunn    
Chad W. Dunn 
Texas Bar No. 24036507 
K. Scott Brazil 
Texas Bar No. 02934050 
Brazil & Dunn 
4407 Bee Caves Road Building 1, Ste. 
111 
Austin, TX 78746  
(512) 717-9822  
chad@brazilanddunn.com 
scott@brazilanddunn.com 
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Karla J. Aghedo 
State Bar Number: 24074359 
The Aghedo Firm PLLC 
405 Main Street, Suite 707 
Houston, TX 77002 
(903) 521-4837 
aghedolaw@gmail.com 
 
Rolando O. Rios 
State Bar No. 1693590 
Rolando Rios & Associates, PLLC 
110 Broadway, Suite 335 
San Antonio, TX 78205 
(210) 222-2102 
rrios@rolandorioslaw.com 
 
Counsel for Respondents 

 

CERTIFICATE OF SERVICE 

On December 30, 2021, in compliance with Texas Rule of Appellate 

Procedure 9.5, I served a copy of this petition for writ of mandamus by e-

mail to counsel for the relators. 

/s/ Chad Dunn  
Chad Dunn 

 

CERTIFICATE IN ACCORDANCE WITH TEX. R. APP. P. 52.3(J) 

By signature below, the undersigned counsel certifies that he has 

reviewed the response to the petition and concluded that every factual 
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statement in the response is supported by competent evidence included 

in the appendix or record. 

/s/ Chad Dunn 
Chad Dunn 

CERTIFICATE OF COMPLIANCE 

This document complies with the typeface requirements of Texas 

Rule of Appellate Procedure 9.4(e) because it has been prepared in a 

conventional typeface no smaller than 14-point for text and 12-point for 

footnotes. This document also complies with the word-count limitations 

of Rule 9.4(i), if applicable, because it contains 7,122 words, excluding 

any parts exempted by Rule 9.4(i)(1). 

/s/ Chad Dunn 
Chad Dunn 
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NOW, THEREFORE, BE IT ORDERED, ADJUDGED AND DECREED BY THE 

COMMISSIONERS COURT OF HARRIS COUNTY, TEXAS THAT: 

 

ARTICLE I 

 

Harris County Commissioner Court Precinct Redistricting Criteria 
 

The  redistricting  criteria  presented  below  for  commissioner  court  precincts  shall  be 

complied with in the following order of priority: 

 
1.   Commissioner precincts shall be drawn to meet the one-person, one-vote requirement 

of the United States Constitution on the basis of total population. Plans should show 

the total population and voting age population, according to the official 2020 U.S. 

Census Bureau Data, for each proposed commissioner precinct, including subtotals for 

racial groups reported by the U.S. Census Bureau. Plans should have a total population 

variance (deviation) below 10%. 

 
2.   Plans shall be constructed to comply with all provisions of the U.S. Constitution and 

its amendments as well as the Voting Rights Act. Specifically, plans should meet all 

requirements of Section 2 of the Voting Rights Act, which prohibits the denial or 

abridgement of the right to vote based on account of race, color, or membership in a 

language minority group, and, in some circumstances, requires the configuration of 

precincts that provide racial and language minorities an effective opportunity to elect 

their candidate of choice where their populations are sufficiently large and 

geographically compact. 

 
3.   To the extent permitted by law, commissioner precincts should respect population 

changes in Harris County over the last decade including population increases and 

decreases within commissioner precincts. 

 
4.   Commissioner precincts should be drawn in a manner that takes into account the 

election results for elections held within Harris County over the last decade. 
 

 

5.   Communities of interest should be considered where possible in compliance with the 

preceding principles. For purposes of this principle, "community of interest" means any 

group that shares one or more substantial interests that may be the subject of county 

policy. Social, cultural, geographic, and economic interests common to the population 

of the area will be considered. Communities of interest may also include but are not 

limited to matters reflecting: a) shared public policy concerns of urban, rural, cultural, 

agricultural, industrial, media market, or trade areas; and b) shared public policy 

concerns such as education, employment, environment, public health, transportation, 

water needs and supplies, and other issues of demonstrable regional significance. 

 
6.   To the extent possible, commissioner precincts should be comprised of whole voting 

tabulation districts ("VTDs"). Where this is not possible or practical, commissioner



precincts should be drawn in a manner that permits the creation of VTDs and that 

ensures that adequate polling place facilities exist in each VTD. 

 
7.   Commissioner precincts should be comprised of geographically contiguous territory. 

 

 

8.   Proposed  plans  should be drawn pursuant  to  these criteria and  shall  include the 

boundaries of all commissioner precincts. 
 

ARTICLE II 
 

Miscellaneous 

 

1.   Open Meeting.  It is hereby found, determined and declared that a sufficient written 

notice of the date, hour, place and subject of the meeting of the Commissioners Court 

at which this Order was adopted was posted at a place convenient and readily accessible 

at all times to the general public at the Harris County Administration Building for the 

time required by law preceding this meeting, as required by the Open Meetings Law, 

Chapter 551, Texas Government Code and that this meeting has been open to the public 

as required by law at all times during which this Order and the subject matter thereof 

has been  discussed,  considered  and formally acted  upon. The Commissioners Court 

further ratifies, approves, and confirms such written notice and the contents and posting 

thereof. 

 
2.   Repealer.  All  orders,  resolutions,  and  ordinances,  or  parts  thereof,  inconsistent 

herewith are hereby repealed to the extent of such inconsistency. 

 
3.   Effective Date.  This Order shall be in force and effect from and after its passage on 

the date reflected in this Order. 
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REPORTER'S RECORD
VOLUME 1 OF 1 VOLUMES

TRIAL COURT CAUSE NO. 2021-75043

RANYA KHANOYAN, ALAN ) IN THE DISTRICT COURT 
VERA, DAVID LUGO, TOM S. )
RAMSEY AND R. JACK CAGLE ) 

Plaintiffs ) 
 )

V. )
) HARRIS COUNTY, TEXAS

LINA HIDALGO, in her )
Official capacity as )
County Judge of Harris )
County, and HARRIS )
COUNTY, TEXAS. )

Defendants. ) 333RD JUDICIAL DISTRICT

     *******************************************

HEARING ON THE PLAINTIFF'S 
APPLICATION FOR TEMPORARY

RESTRAINING ORDER

*******************************************

On the 29th day of November, 2021, the following 
proceedings came on to be heard in the above-entitled and 
numbered cause before the Honorable Brittanye Morris, Judge 
presiding, held in Houston, Harris County, Texas:

Proceedings reported by machine shorthand.
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I N D E X
VOLUME 1

HEARING ON THE PLAINTIFF'S 
APPLICATION FOR TEMPORARY

RESTRAINING ORDER

Page      Vol. 
NOVEMBER 29, 2021

Plaintiff's Argument on the 
Temporary Restraining Order.... 4,21 1

Defendant's Argument on the 
Temporary Restraining Order.... 15,23 1

Court's Rendition.............. 23 1  
Court Reporter's Certificate... 25       1
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P R O C E E D I N G S

THE COORDINATOR:  Case No. 2021-75043, Ranya 

Khanoyan versus Lina Hidalgo in her official capacity as 

County Judge of Harris County, and Harris County, Texas. 

THE COURT:  All right.  Thank you for that.  

Appearances for the record.  I'll start with Plaintiff's side 

first.  

MR. TAYLOR:  Good afternoon, your Honor.  This 

is Andy Taylor and I'm joined by Joe Slovacek and Chris Gober.  

The three of us represent the Plaintiffs. 

THE COURT:  Thank you.  

MR. MENEFEE:  Hey, your Honor, Christian 

Menefee on behalf of Defendants, Judge Lina Hidalgo in her 

special capacity and Harris County.  And I'm joined by 

Jonathan Fombonne, the first assistant in our office, Neal 

Sarkar, Karla Aghedo, and Heena Kepadia. 

THE COURT:  All right.  The Movants on the 

application may proceed. 

MR. TAYLOR:  Thank you, your Honor, and may it 

please the Court.  We filed this lawsuit earlier this month 

under a strictly -- it's under the Texas Constitution.  And it 

challenges the re-districting plan that the Harris County 

Commissioner's Court passed late in October based on the fact 

that about 1,125,937 people were moved from precincts where 

they were going to get to vote in the 2022 election cycle to a 
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cycle that is two years delayed in 2024. 

And we're seeking TRO relief in order to stop 

Harris County from implementing that plan going forward.  If 

you were to grant that relief, the effect of that would mean 

that the Benchmark Plan, the plan that was in existence before 

the new plan was passed in late October, would become the 

current plan.  And the Harris County Commissioner's Court, if 

it so chose to do so, could go back to the drawing board and 

could create a new plan if they --  if they wanted to. 

There's an anomaly, your Honor, with the way we 

elect county commissioners.  And I'd like to start by showing 

a compare and contrast.  I have done a lot of state 

legislative redistricting over the last 34 years, and the 

cases typically involve redrawing Congress or redrawing the 

State House or redrawing the State Senate.  But when those 

boundaries are redrawn after the new census numbers come out, 

every single person gets to vote post-redistricting.  So 

what's different here is that back in 1954, the Texas 

Constitution set up a situation where they wanted to 

accomplish two things.  Number one, they wanted to make the 

terms of office for the four county commissioners, in whatever 

county we're talking about, go from two years to four years.  

So every county commissioner statewide got a longer term if 

they were elected, a four-year instead of a two-year term 

starting in 1954.  That was goal number one. 
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Goal number two, is they've realized -- the 

framers of the Constitution realized there's value in having 

the experience on the Commissioner's Court, so they didn't set 

it up where all four commissioners would disappear every four 

years if they were not re-elected.  Instead, they set up 

staggered terms so that two of the four will be elected to a 

four-year term and the other two of the four will be elected 

to a four-year term.  But the elections are every two years so 

that only two of the four commissioners come up for election 

each election cycle. 

Now, the anomaly is back in 1954 you'd have to 

have all four of the commissioners up for election.  But if 

you want staggered terms, you can't have all four enjoy a 

four-year term if they win.  So what the constitutional 

framers did is they said we're going to take the odd number 

precincts, so that's one and three, and if those folks win in 

1954, they're going to get a full four-year term.  Conversely, 

if you happen to be in even district, two or four, and you win 

in 1954, you're only going to get a two-year term.  And that's 

how they created staggered terms.  And that's what we have 

today.  

So when you fast-forward to today, the precinct 

commissioners from the even precincts, two and four, are 

coming up for election next year.  The primary is in March; 

the general is in November 2022, but the odd number precinct 
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candidates are not up for election next year, Judge.  They are 

up in the spring and the fall of 2024. 

So unlike state redistricting where after the 

districting is done, you may be voting for a different person, 

you may fall in a different precinct, but everybody gets to 

vote.  The anomaly in Harris County and other counties like 

them is that the people that were in even precincts, that's 

two and four, before re-districting would not have a right to 

vote next year if they get put into odd precincts, precincts 

one and three.  And now we can explain what happened. 

So the census came out for 2020.  And as you 

might imagine, just because the way life is, people moved from 

one precinct to another.  So precinct two lost the most folks 

and precinct three got the most.  So the districts are not any 

longer numerically equivalent.  They are slightly off.  There 

is a federal constitutional mandate known as "one-person, 

one-vote" which requires rough equal population in all 

districts.  

Now, in Congress, the tolerance level for 

disparity or deviation is literally zero.  You have to have 

the same number of human beings in all as this year 38 

congressional districts.  That's not true for other districts 

that are legislative districts.  What the U.S. Supreme Court 

has said is in those districts, in the state content, they 

would tolerate a deviation of 10 percent.  And the way you 
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have the goal posts for determining deviation is you look, 

your Honor, at the district that is the smallest, that's 

precinct two, and the district that's the largest, that's 

precinct three.  I'm talking just population, not geography 

size.  And it happens that those two compared to each other 

are 17.71 percent deviation. 

So the task for this year's round of 

re-districting was to take 17.71 percent and collapse it to no 

greater than 10 percent.  In order to achieve that 

constitutional prerogative, 200,000 people needed to be moved.  

The census shows that Harris County has grown and the total 

population is 4.7 million people.  In order to go from 17.71 

deviation to 10, you've got to move approximately 200,000 

folks.  That's only 4 percent of the entire county. 

What they did, however, is move 2.28 million 

people.  That's almost half of the entire county.  It's 48 

percent.  And here's why we filed the lawsuit.  Of the 48 

percent that got moved, half of those, 24 percent, of every 

person in the county got moved from an even precinct where 

they were going to vote next year to an odd precinct where 

they won't vote until 2024.  So that means people are having 

to wait six years before they vote for a county commissioner 

when the Constitution says you get to vote every four years. 

So we filed this lawsuit.  It's very unique 

because 99 out of a hundred times, Judge, these lawsuits 
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challenging re-districting are filed in Federal Court.  

Typically, they had to do with the Voting Rights Act.  It's 

looking whether or not the minority voting has been 

suppressed.  For legal -- 

(Zoom frozen)  

THE COURT:  I think your internet is failing 

you, Mr. Taylor.  

MR. TAYLOR:  Okay.  

THE COURT:  Just repeat the last 30 seconds. 

MR. TAYLOR:  Can you hear me?  

THE COURT:  Yes, I can hear you now. 

MR. TAYLOR:  Okay.  I'm sorry, ten out of a 

hundred times these cases -- and typically they're brought 

under the Voting Rights Act where you're looking at what 

happened in the minorities.  That's not this case.  This is 

not a case about whether minority voting strength was deluded 

or used improperly to racially gerrymander.  This case has to 

do with whether or not a human being who landed in an even 

precinct got moved to an odd precinct needlessly.  And we're 

not at the TI stage, but when we get to a stage of putting on 

evidence and showing demonstration maps, we were able --  my 

side was able to draw a plan where you move 200,000 people, 

you comply with all the legal requirements, and not a single 

Harris County voter lost their right to vote.  So it can be 

done.  It's just that they -- 
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(Zoom frozen)

MR. TAYLOR:  -- and the term relief -- 

THE COURT:  Hold on.  Mr. Taylor, could you 

repeat like the last 15 seconds?  Your internet started to go 

out again. 

MR. TAYLOR:  Sorry.  So what we're asking is 

for temporary restraining order relief to stop the 

implementation of this plan.  That would then mean the 

original plan is the current live plan.  If Commissioner's 

Court wants to reconvene and do another plan; they can or they 

cannot, it's their prerogative.  The thing that is super 

important, Judge, if nothing else happens today, the most 

important thing is that we get a temporary injunction hearing 

date set before Judge Davis.  I think we landed in the 270th.  

And I believe sitting in ancillary you may have access to the 

Court's calendar, and hearing dates, and TI calendar.  I don't 

know if that's still true.  It used to be true years ago.  But 

if you do, we would ask you to give us the fastest TI date 

that we can get in the first half of December.  And that's for 

two basic reasons:  Reason number one, is we -- 

(Zoom frozen)

MR. TAYLOR:  -- you know, the elections are 

coming up --  

THE COURT:  Your internet went out again. 

MR. TAYLOR:  So sorry.  Can you hear me?  
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THE COURT:  Barely.  Let's try this again.  

MR. TAYLOR:  Okay.  Reason number one for speed 

is that we've got elections coming up in March, so we've got 

to get this figured out super fast.  Reason number two, is 

that a TI hearing result can be appealed.  And this is going 

to ultimately be decided by the Supreme Court of Texas.  And 

it's really a legal question.  I don't think the facts are in 

disagreement on what happened, so it's all going to boil down 

to what does the high court think about the right to vote 

theory that we are bringing. 

And so for those two reasons, we're asking you 

to set us for a temporary injunction hearing as quickly as 

humanly possible.  Now, to be fair to Harris County, when we 

discussed this last week, they told me that they want to 

challenge the judiciary's subject matter jurisdiction in this 

case by filing a plea to the jurisdiction; and that's fine.  

They have that prerogative, but what we would just simply 

suggest is that the plea to the jurisdiction be filed and 

heard immediately before the temporary injunction hearing.  

And if the Judge grants their plea, the case is dismissed; if 

the Judge denies their plea, then we can go forward on our 

temporary injunction. 

So the need for speed would translate to please 

give us a TI as rapidly as possible, but we agree that the 

plea to the jurisdiction should be heard by the Court 
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immediately before deciding whether to go forward on the 

temporary injunction.  The last thing I want to mention, 

Judge -- and I don't know if your Honor has had the ability to 

even look at our pleading.  It's a 25-page document.  It's not 

your typical just notice pleading.  I really went into a ton 

of legal detail.  It's kind of written almost like an 

appellate brief, and I wanted to draw your attention to 

Footnote Four on Page 15 because that footnote explains what 

cases are currently out there that have anything to do with 

this subject matter inside the state of Texas. 

And what you'll realize is that a couple of 

Federal Court decisions back in the 1970s ruled in our favor.  

They said that the right to vote was violated by moving people 

from one precinct to another and they ordered new elections.  

So you're not writing on a totally blank canvas.  There are 

multiple Federal Court decisions in our favor.  The other 

thing that I think is significant is the Supreme Court of 

Texas has talked about this.  It's called Chenault.  It's in 

that footnote.  Judge, this is 1989 and the Supreme Court is 

talking about this very theory.  And they're mentioning one of 

the federal decisions I just talked about generically.  The 

case is called Dollinger, so the Chenault decision by the 

Supreme Court is talking about a federal decision called 

Dollinger.  And they embrace the theory as valid, then they 

distinguish the facts and say it's a different issue because 
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it involved JP precincts and it just wasn't a situation where 

you're moving people from a voting precinct to a nonvoting 

precinct.  

So they said that we don't need to rely on 

Dollinger, but what's really critical I think is that they 

embrace Dollinger.  They don't say it's wrongly decided, they 

say that it is what it is and then distinguish it.  So if 

we're looking for any kind of a hint about what the nine 

judges on the Supreme Court might think, this is the one and 

only hint because it's the only case where they've ever talked 

about this that I know of in the state of Texas.  

Now, I do want to mention there are a couple of 

cases in that same Footnote Four on Page 15 of the pleading 

that at face value first blush don't go our way.  So I want 

you to know about those.  One is called Pate.  Pate is a 

Federal Court decision just like the other ones that I 

mentioned that are in our favor.  Dollinger goes with us, 

Scott versus Lake goes with us, but Pate looked at it and it's 

a crazy case the way it was postured because the Plaintiffs 

didn't go to State Court.  The Plaintiffs went to Federal 

Court and they tried to argue that the Texas constitutional 

provision that staggers terms was unconstitutional, which with 

all due respect, that's crazy.  There's nothing wrong about 

staggered terms.  That's entirely appropriate 

constitutionally, but that's the way they chose to litigate 
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that case.  And they went down in flames, as they should, 

because I don't think it's reasonable to say that that state 

constitutional provision is unconstitutional. 

In this case, we embrace it.  We don't 

challenge it.  And that's when I need to tell you lastly about 

the Carr decision.  This is very important.  It's also a 

federal case.  And what's really interesting about Carr is 

they talk about Pate, which I just mentioned, and they say in 

here that if the Plaintiffs had pursued a State Court claim 

based on state law, they would have won.  But they took the 

wrong theory to the wrong court and so they lose. 

And the Plaintiffs tried to fix that after this 

opinion came out and said oh, well, okay here's your State 

Court claim, and the Federal Court shot it down on extension 

and said you need to be bringing State Court claims in State 

Court; don't come to us.  And the quote, your Honor, is 

litigation of that issue might well have produced all the 

relief sought had it been timely pursued in a State Court, but 

Plaintiff chose not to adopt that course.  Instead, they chose 

to come to this Federal Court. 

So in that case what the Court's teaching us is 

you need to thread the needle very carefully.  You need to 

make sure you're making a state claim, not a federal claim.  

And that's precisely what we've done here.  And for those 

reasons, your Honor, we would ask you to set us for TI as 
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quickly as possible and give us TRO relief between now and 

then. 

THE COURT:  All right.  Thank you, Mr. Taylor.  

I appreciate your arguments.  

Who will be arguing on behalf of the Defendant?  

MR. MENEFEE:  Your Honor, it's going to be Neal 

Sarkar and Jonathan Fombonne will be in there a little bit as 

well, but before I turn it over to them, I want to point out, 

Judge, that we are here obviously for a TRO.  And that's what 

the Plaintiffs are seeking.  And so the focus here is 

preventing some sort of irreparable or imminent harm, harm 

that's so imminent that they need the Court to step in in the 

next 14 days.  And what we didn't see from either this 

argument nor their application was any real description of why 

the harm is irreparable and why it's so imminent that they 

need court intervention.  

And so what you're going to hear from Neal is 

that it's not and that they haven't met that burden, as well 

as just a little bit of substance, but we don't plan to get 

too deep into it.  So with that, I will turn it over to Neal 

Sarkar and let him lead the argument. 

MR. SARKAR:  Sure.  Thank you.  Hello, your 

Honor.  I will touch upon some of Mr. Taylor's points briefly.  

First, I want to start with where the County Attorney started 

which is that there are no allegations, let alone evidence of 
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imminent harm, to the Plaintiffs as voters.  So there's no 

facts to show imminent harm as a result of the implementation 

of this new re-districting plan.  And here I would like to 

touch briefly on the time-line. 

Commissioner's Court voted to adopt the new re- 

district plan on October 28th.  This lawsuit was not filed 

until November 16th, and the TRO was originally noticed for 

November 24th.  So to the extent that Plaintiffs believe there 

was imminent harm, that's belied by their conduct in this 

case, whereby they waited already almost a month to get before 

this Court. 

Regardless, without evidence of imminent harm, 

they cannot meet their evidentiary burden and the Court should 

not grant their request for a TRO.  Second, they also have to 

have allegations of irreparable harm for the same reasons I've 

outlined before, not least to which is their conduct.  There 

are no facts showing irreparable harm.  All they have in their 

Paragraph 34 is a conclusory allegation saying that they 

suffered imminent and irreparable harm.  There are no facts 

suggesting why any of the five Plaintiffs have suffered any 

harm.  

This gets to the next point which is that their 

proposed temporary restraining order cannot meet the 

requirements of Rule 683.  Rule 683 requires that an order 

state reasons for issuance, be specific in terms, and describe 
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in reasonable detail the acts sought to be restrained.  The 

obvious purpose of this rule is to adequately inform the 

Defendant, so here that would be Judge Hidalgo and Harris 

County, of what they're enjoined from doing and the reasons 

why they are so enjoined.  There are no facts to explain that.  

And because there are no facts, this specific conduct or 

actions by Harris County or Judge Hidalgo that would violate 

the proposed TRO's language are impossible to determine. 

Ultimately, what is the measurable standard 

here that would put the County and the Judge on notice of when 

it's being violated.  There are just no details.  Ultimately, 

they don't have a constitutional right to vote in a specific 

election, but I do want to address one of Mr. Taylor's point 

kind of head on.  So let's assume for a moment this 

counterfactual that they might.  This proposed TRO would do 

nothing to protect that right.  All it says is that for 14 

days this Ellis 3 Plan will not be implemented.  If they're 

right, granting that TRO doesn't do anything to protect their 

right.  And it's certainly not preserving any status quo.  

Now, Mr. Taylor in his argument said that if 

the Ellis 3 Plan is not implemented, we will be going back to 

the Benchmark Plan, which is the plan -- the old plan.  The 

problem with that, as he correctly points out, is that it's 

unconstitutional and illegal.  And the status quo cannot be 

illegal.  So the situation that we're in is that the going 
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back to a Benchmark Plan is not a world that we can be in, and 

the only relief they're asking for in a TRO is essentially 

stopping the implementation of the current plan and going back 

to the prior plan. 

Let me touch briefly, Judge, on the merits.  As 

Mr. Taylor said even before we get to the merits, there's a 

jurisdictional hurdle they will have to clear.  First, the 

Plaintiffs have standing issues and we will be raising that.  

And over and above that, there's the issue of governmental 

immunity.  They are going to have to plead a valid 

constitutional claim.  They can't just allege it.  It has to 

be valid, and they're not going to be able to meet that 

threshold and we will be filing a plea to the jurisdiction in 

Judge Davis' Court.  That issue can be taken head-on, but I 

don't want it to be missed here because it is another reason 

why Plaintiff will not prevail on the merits and the reason we 

should prevail here on the TRO.  

But after that, actually tackling the merits -- 

let me just touch on a few things briefly.  First, no one is 

losing their right to vote.  There are some individuals that 

will vote in 2022 for county commissioner.  There are other 

individuals that will vote in 2024 for county commissioner, 

but no one is losing their right to vote.  If an individual 

had the right to necessarily vote for a county commissioner in 

the next electoral cycle, it would be impossible to ever 
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redistrict in such a way that individuals would move from one 

precinct that votes on one set of years to another precinct 

that votes in another set of years. 

And this implicates sort of another --  the 

actual constitutional law we have here which is that Article 6 

--  Article 16, Section 5 of the Texas Constitution requires 

staggering of these terms.  If you couple that with the 

federal requirement of "one-person, one-vote," what those two 

together mean is that every redistricting cycle, there's going 

to be a re-alignment and some individuals are going to be in 

the position that Plaintiffs complain about of folks losing 

their constitutionally-protected right to vote.  And Courts 

have said repeatedly that that is okay.  

I won't go into detail on it too much, but I 

can if you'd like, your Honor.  But we read those cases very 

differently, the ones that Mr. Taylor cited.  Dollinger, I 

have to quote here.  It says "It found that it is anticipated 

that from time to time re-alignment of commissioner's 

precincts will become necessary as the county population 

shifts in order to comply with the "one-man, one-vote" rule 

which will necessitate an exchange of voters between the two 

classifications established by Section 65, Article 16," which 

means that voters cannot have the right to vote in the next 

election cycle.  The Pate case established the same thing.  

The language directly from the case is that "This regime 
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neither upon its face or is applied in the instant case 

effectuates an unconstitutional denial of the right to vote." 

So those cases that Mr. Taylor is citing, we 

believe they stand for a very different proposition, which is 

that staggering is constitutional and moving individuals 

across these precincts does not result in a denial of the 

right to vote.  Finally, I will say one final thing.  They 

also --  Mr. Taylor eludes to a standard of moving as few 

individuals as possible.  There is no basis in law for that 

position, so, you know, I understand that Mr. Taylor sort of 

lays out a theory about how fewer people and they kind of 

mention demonstration map.  I will just say here that 

demonstration map that he referenced is for a temporary 

injunction hearing, it is not part of the TRO order.  The 

extent of the order that he's asking for you to sign is to 

stop implementation of the Ellis 3 Plan, which is he said 

would take us back to the Benchmark Plan, but again the 

Benchmark Plan today violates the United States Constitution. 

So let me wrap up here and I will just say 

taking it back to the TRO standard, Plaintiff's counsel has 

not put forth any evidence or any fact supporting why this 

harm is imminent and their conduct suggests the opposite.  

They also have not put forth any facts for why they've 

suffered any irreparable harm.  Again, their conduct suggests 

the opposite.  So on those grounds, to start in addition to 
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the vagueness problems with the TRO and the fact that we would 

prevail on the merits, we would ask you, your Honor, to deny 

their application for a temporary restraining order.  Thank 

you.  

THE COURT:  All right.  Thank you for that. 

Mr. Taylor, you looked like you were going to 

say something. 

MR. TAYLOR:  Yes, this is a very brief reply 

with your permission. 

THE COURT:  All right. 

MR. TAYLOR:  Yes.  So the "one-person, 

one-vote" mandate has to be in peaceful co-existence with the 

right to vote mandate.  And what I'm saying is those two what 

may appear on the surface to be competing propositions are 

reconciled by merely moving the amount of people you have to 

move 200,000, and making sure the people that get moved aren't 

in the even-numbered precincts so they don't lose their right 

to vote.  And what you didn't hear from my able-opponent's 

recitation is that in Dollinger, 50 percent of the folks lost 

their right to vote.  In Scott versus Lake, 33 percent of the 

people lost their right to vote.  And the Federal Court in 

both those cases ruled that that was a constitutional 

violation and they ordered special elections.  Here we've got 

48 percent of everybody moved; 24 percent lose their right to 

vote.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

04:52PM

04:52PM

04:52PM

04:52PM

04:52PM

04:52PM

04:52PM

04:52PM

04:52PM

04:53PM

04:53PM

04:53PM

04:53PM

04:53PM

04:53PM

04:53PM

04:53PM

04:53PM

04:53PM

04:53PM

04:53PM

04:53PM

04:53PM

04:53PM

04:54PM

Ben Alva, Official Court Reporter, 333rd District Court

22

The other thing about the, you know, the 

Benchmark Plan, that's absolutely true that the Benchmark Plan 

has a 17.71 percent deviation, but that deviation can be cured 

by Commissioner's Court if you grant this TRO.  There could 

not be any worse irreparable harm than losing the right to 

vote.  That's a fundamental right and it requires strict 

scrutiny.  You've got to show as the government that your 

reason for doing it is the least intrusive measure and there's 

a compelling governmental purpose and objective to be 

achieved.  That's not true here.  

And so the business about why now, it takes a 

little time to understand what happened.  I had to analyze the 

plan and look at all the demographics, go through an amazing 

amount of data.  And it took a couple of weeks to be able to 

analyze what happened.  We filed as quickly as we could.  The 

reason why we didn't seek a TRO the next day is we were trying 

to be professional.  We were trying to give notice.  We were 

trying to give service.  And it's hard to serve in a virtual 

world of COVID and so it took us almost a week to accomplish 

service.  So that's the only reason why we're here now.  And 

they did ask last week to move it to today and, again, 

professionally, we agreed to do so. 

The most important thing, and I'll end with 

this, is we need a fast TI hearing because that is what's 

going to go up for the Appellate Courts to look at.  And for 
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those reasons, Judge, thank you for the chance to present our 

TRO.  

THE COURT:  Thank you.  Anybody on the defense 

side have any final remarks?  

MR. SARKAR:  Your Honor, let me just be brief.  

I heard Mr. Taylor make some points relating to the injunction 

that they need eventually, but again we're here for a TRO and 

this is a matter of what's going to happen in the next 14 

days.  And on the surface point, I mean, I will just say one 

more time the map was adopted on October 28th so I think 

mister --  Plaintiffs have had enough time to serve us if 

there was indeed any imminent or irreparable harm.  I think 

they've conceded that there isn't and that the real issue is 

when the temporary injunction hearing is going to be.  So with 

that, I will leave it there.  Thank you, your Honor.

COURT'S RENDITION

THE COURT:  All right.  Thank you.  I want to 

say first that I did get a chance to read the pleadings.  I 

actually thoroughly enjoyed them and the arguments on them as 

well.  So with that being said, I think there isn't a clear 

consensus on the case law.  It's a little bit all over the 

place, but if you are able to overcome any potential hurdles, 

you may ultimately prevail on the merits possibly.  But I 

don't find that you meet the elements of the TRO and so the 

Court is not inclined to grant the TROs today.  But I will 
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give you a hearing date for December 13th, 2021 at 3 p.m.  

MR. TAYLOR:  Thank you, Judge. 

THE COURT:  All right.  Thank you so much for 

your time this afternoon and you may be excused. 

(End of Proceedings) 
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THE STATE OF TEXAS )

COUNTY OF HARRIS )
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333rd District Court of Harris County, State of Texas, do 

hereby certify that the above and foregoing contains a true 

and correct transcription of all portions of evidence and 

other proceedings requested in writing by counsel for the 
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Record, in the above-styled and numbered cause, all of which 

occurred in open court or in chambers and were reported by me.

I further certify that this Reporter's Record of the 

proceedings truly and correctly reflects the exhibits, if any, 

admitted by the respective parties.
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CERTIFICATE OF SERVICE 
 

I hereby certify that, on December 17, 2021, a true and correct copy of the foregoing has 
been served electronically on all counsel of record in both of the cases pending before this Court 
and in the related case, through the electronic filing manager in accordance with Rule 21a of the 
Texas Rules of Civil Procedure. 

/s/ Patrick Sweeten 
Patrick K. Sweeten 



NO. D-1-GN-21-006515 

MEXICAN AMERICAN LEGISLATIVE
CAUCUS, 

Plaintiff, 

v. 

GREG ABBOTT, in his official capacity as 
Governor of the State of Texas, and 
JOHN SCOTT, in his official capacity as 
Secretary of State of Texas, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

In the District Court 

of Travis County 

250th Judicial District 

[Lead Case] 

ROLAND GUTIERREZ, et al., 

PlaintiffS, 

V. 

THE STATE OF TEXAS, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

In the District Court 

of Travis County 

126th Judicial District 

[Consolidated Case] 

Hearing on Plaintiff's Motion for Temporary 
Injunction 

December 15-16, 2021 

Defendants’ Presentation 



MALC v. Abbott
Gutierrez v. Texas

TI Hearing
December 16, 2021



Lack of Controversy

H2150: Committee 
Amendment Offered 
by Reps. Canales and 
Martinez

Defs.’ Ex. C



Lack of Controversy

Letter Signed by the Rio Grande Valley 
Delegation Regarding H2150

Defs.’ Ex. ZZ



Lack of Controversy

H2232: Floor 
Amendment Offered 
by Rep. Canales

Mathematically 
requires combining 
Willacy and Cameron

Defs.’ Ex. L



Lack of Controversy

H2308: Floor 
Amendment Offered 
by Rep. Lozano

Defs.’ Ex. M



Changes over Time

Courts today must be much more reluctant to interfere 
with election procedures:
• Rise of early voting and mail‐in voting
• Fall of Section 5 Preclearance
• Rise of Purcell
• Compressed schedule due to delayed census



Changes in Voting

Votes Being Cast Earlier

Less Time to Change the Maps



Changes in Federal Law

MOVE Act (2009)
Shelby County v. Holder, 570 U.S. 529 (2013)



Preclearance

When Texas was subject to preclearance, courts had to 
make changes because there was no alternative. Section 5 
meant that Texas had no map absent court action.

That’s not true anymore. Now, there is an alternative.



The Purcell Principle

Courts should be reluctant to alter election procedures 
near an election

When judicial relief confuses voters or undermines 
election administration, the cure can be worse than the 
disease









Purcell in Texas

The Supreme Court of Texas adopted the Purcell principle 
in 2020





Declaration of Keith Ingram, Defendants’ Exhibit HH ¶ 7

“It would be incorrect to describe the 
March 2022 Primary Election as upcoming. 

The March 2022 Primary Election has 
already started.”





Other Recent Precedent
• Mi Familia Vota v. Abbott, 834 F. App’x 860, 861 (5th Cir. 2020) (staying 
injunction regarding masks in polling places)
• Richardson v. Texas Sec’y of State, 978 F.3d 220 (5th Cir. 2020) (staying 
injunction regarding signature verification of mail‐in ballots)
• Tex. League of United Latin Am. Citizens v. Hughs, 978 F.3d 136 (5th Cir. 
2020) (staying injunction regarding locations for delivery of mail‐in ballots)
• Tex. Alliance for Retired Ams. v. Hughs, No. 976 F.3d 564 (5th Cir. 2020) 
(per curiam) (staying injunction regarding repeal of straight ticket voting)
• Tex. Democratic Party v. Abbott, 961 F.3d 389 (5th Cir. 2020) (staying 
injunction regarding eligibility to vote by mail)



Plaintiffs 12/15 filing in LULAC v. Abbott et al. 

“The key components of Plaintiffs’ schedule are the 
following: . . .

“No preliminary injunction motions other than the 
one previously filed by the Brooks Plaintiffs. After 
considering the scheduling and timing issues 
discussed at the December 7 conference, and in the 
interest of allowing for a prompt Resolution of the 
ultimate merits of their claims, Plaintiffs in the other 
cases have decided not to move for Preliminary relief.”  





2021 Redistricting Timeline 

April 1, 2021—Statutory deadline for census data 

August 12, 2021—Census legacy data released

September 7, 2021—Governor calls Third Special Session   

September 15, 2021—Full Census Data released 

September 20, 2021—Third Special Session begins

October 19, 2021—House, Senate, Congressional, SBOE maps passed 



2021‐2022 Election Deadlines
October 2021‐Present—Counties began redrawing precinct lines 
November 13, 2021—Candidate filing commences 
December 13, 2021—Candidate filing closes 
December 13‐23, 2021—County chair ballot drawings occur (24‐hr. posting) 
December 23, 2021–January 15, 2022
• Counties design and proof ballots, program them into voting machines.
• Ballots sent to party chairs for approval     
• Counties conduct “logic and accuracy tests” on ballot. (2 tests by law, can take 2 weeks) 
January 1‐12, 2022—Counties send Voter Registration Certificates to voters 
January 15, 2022—last day to transmit absentee ballots to be sent per federal law



Deadlines and Election Day

Injunctions altering election deadlines are strongly 
disfavored

Injunctions moving Election Day are beyond the power of 
the Court or, alternatively, extremely disfavored





Declaration of Keith Ingram, Defendants’ Exhibit HH ¶ 12

“Even a minor delay or alteration of the 
Election Calendar at this stage would 
cause serious disruptions for local 
election authorities and voters.”





Declaration of Keith Ingram, Defendants’ Exhibit HH ¶ 4

“The United States District Court for the Western 
District of Texas rescheduled the March 2012 Election. 
As the Director of Elections, I witnessed firsthand the 
consequences that postponing a primary election has 
on the effective administration of Texas elections, 

including the costs incurred by counties and political 
subdivisions, the heightened levels of voter confusion 
caused by the shifting dates, and voters’ increasing 

frustration with the changes being imposed.”





Declaration of Keith Ingram, Defendants’ Exhibit HH ¶ 8

“Moving the March 2022 Primary Election this 
late in the process would cause significant 

administrative upheaval, which risks 
compromising the integrity and perceived 

integrity of Texas elections as well as imposing 
substantial burdens on local election 

authorities, Texas counties in particular.”
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