SPROUSE SHRADER SMITH PLLC
ATTORNEYS AT LAW

MARVIN W. JONES
s (806) 468-3344

December 15, 2020

Via Email - sreiter@lonestargcd.org
and Certified Mail, Return Receipt Requested

Samantha Reiter

General Manager

LONE STAR GROUNDWATER CONSERVATION DISTRICT
655 Conroe Park North Drive

Conroe, Texas 77303

RE: GMA 14, LSGCD and DFCs
Dear Ms. Reiter:

As you know, | represent Quadvest, LP and Woodland Oaks Utility, LP, among other water
utilities (together “Quadvest”). As you are aware, we are very concerned about the proposed
adoption of Desired Future Conditions (“DFCs”) by the representatives of GMA 14. In short, if
the representatives of GMA 14 adopt any DFCs that deviate from those agreed upon between Lone
Star Groundwater Conservation District (“LSGCD”) and the City of Conroe, then Quadvest will
be forced to file an appeal of the DFCs, and will include all of the member districts of GMA 14.
If a direct challenge to the unreasonable DFCs is ineffective, then Quadvest will likely be forced
to file suit against the various districts under 42 USCA Section 1983.

As we understand the current status of the DFC issue, the Texas Water Development Board
(“TWDB”) and LSGCD entered into some sort of agreement under which LSGCD agreed to utilize
the DFCs adopted by LSGCD in connection with the DFC planning exercise in 2010 (“2010
DFCs”). The context was that LSGCD had declared its 2016 DFCs *“no longer reasonable” in light
of the best available science, i.e., that reflected in a “Strategic Water Resources Planning Study”
commissioned in 2014. That Planning Study found that additional groundwater withdrawal rates
(over the 2016 rates) could be achieved if LSGCD allowed measured aquifer declines based upon
the results of groundwater surveys, LSGCD’s resulting analysis of those surveys, and the relevant
science and data. LSGCD’s board of directors approved the Planning Study and adopted
groundwater availability model “Run D” in the Final Report for Task 3 of the Planning Study as
the board’s recommended model scenario. Based on the relevant science and data, LSGCD then
changed its policy goal from “sustainability” to a groundwater management policy and goal that
allows measured aquifer level declines over time.

Because the most current Management Plan as of November 6, 2017 referenced the “no
longer reasonable” DFC as a management tool, and because the other groundwater conservation
districts of GMA 14 refused to follow the statutory guidelines relevant to the situation (Sec.
36.1083(p)), LSGCD was not able to present a revised Management Plan within the statutory time
TWDB thought was applicable. Litigation ensued, resulting in the agreement between TWDB and
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LSGCD that the 2010 DFCs would be referenced in the “new” Management Plan. At that time,
Quadvest notified both LSGCD and TWDB that the procedure was flawed and beyond that
prescribed by the Texas Water Code because the 2010 DFCs had been negated by the adoption of
the 2016 DFCs and, more importantly, because the 2010 DFCs were no longer based on the best
available science as mandated by the Water Code. Now, the remaining districts of GMA 14 have
openly discussed DFCs that deviate from those that would result from the application of “Run D.”
LSGCD followed the best available science in agreeing to Run D. Should the districts of GMA
14 now refuse to follow the best available science, they will be acting outside the statutory
mandate.

We believe the districts in GMA 14 have been overly influenced by clamorous claims that
the adoption of DFCs based on Run D or other similar DFCs will cause cataclysmic subsidence,
and that GMA 14 should allow that one factor to permeate all others in its adoption of new DFCs.
Allowing the issue of subsidence to dominate the determination of DFCs is legally wrong for many
reasons. First, private property rights of groundwater owners are constitutionally protected. Some
influencers have attempted to re-define subsidence such that the prevention of subsidence is a
property right. It is not. Texas case law protects groundwater as a constitutionally ensured right,
including the right to produce it. No such protection exists against subsidence. The Water Code
and case law only protect against negligent production of groundwater that results in subsidence.
In short, the right to be protected against subsidence falls short of the rights ensured to groundwater
owners by the U.S. and Texas Constitutions. Although John Martin expressed a lay opinion that
the law in this area is unclear, it is not. See, inter alia, Stratta v. Brazos Valley Groundwater
Conservation District, 961 F.3d 340, 359 (5" Cir., 2020).

Second, attempting to throttle groundwater production in Montgomery County to prevent
subsidence in The Woodlands is misguided at best. The rules of the Harris-Galveston Subsidence
District and the Fort Bend Subsidence District both contemplate continued subsidence in the range
of up to three feet over the relevant time period. Therefore, there is an “acceptable” amount of
subsidence in this geographic area. The move to limit production in Montgomery County so there
is zero subsidence is contrary to the prevailing policy elsewhere. Quadvest will not speculate on
the underlying purpose for such proposed limitations, but there is certainly no secret as to what
entity stands to gain from severe limitations on Montgomery County groundwater production.

Of greater moment is the fact that the districts of GMA 14 cannot prevent subsidence in
The Woodlands or elsewhere in Harris or Fort Bend Counties on their own. As noted, the
subsidence districts in those counties contemplate an “acceptable” level of subsidence. They
contemplate production from the Gulf Coast Aquifer in amounts that are multiples of the amount
of production the proposed DFCs contemplate. If The Woodlands wants to be saved from the fact
that those houses were built on a bad geological platform, then all the regulatory agencies will
have to participate equally in the solution. And as | have said many times, if the residents of The
Woodlands want to stop all groundwater production to protect their investments in houses, then
they just need to pay the owners of the groundwater for that right. Any other result (i.e., “we need
to take this private property, without providing compensation, to serve the greater good”) is not in
accord with the philosophy underlying our current system of government.
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In summary, the DFCs adopted by GMA 14 and/or LSGCD must be at least as generous
as the production rights in Harris and surrounding counties, and must not unreasonably infringe
on private property rights. Any DFC that compels a production limit less than that allowed by any
political subdivision governing water rights in the Gulf Coast Aquifer will fail to achieve its
purpose while simultaneously infringing on private property rights. Any such DFC will be
challenged under the procedure outlined in the Water Code and by litigation under Section 1983.

Sincerely,
Marvin W. Jones
cc: Stacey Reese

Simon Sequeira
Mike Stoecker
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