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April 14, 2020

Financial Administration Division, Revenue Operations Section
Attention: Cashier's Office, MC 214

Texas Commission on Environmental Quality

P.O. Box 13088

Austin, Texas 78711-3088

Should you believe you are unable to pay the proposed administrative penalty, you may claim
financial inability to pay part or all of the penalty amount. In order to qualify for financial
inability to pay, the penalty must exceed $3,600 and be greater than 1% of annual gross
revenues. If this is the case, please contact us immediately to obtain a list of financial disclosure
documents that must be submitted within 30 days of the receipt of this letter. These documents,
once properly completed and submitted, will be thoroughly reviewed to determine if we agree
with the claim of financial inability. Please be aware that if financial inability is proven to the
satisfaction of staff, discussions pertaining to the penalty amount adjustment will focus only on
deferral and not on waiver of the penalty amount.

You may be able to perform or contribute to a Supplemental Environmental Project ("SEP"),
which is a project that benefits the environment, to offset a portion of your penalty. If you are
interested in performing an SEP, you must agree to the penalty amount and
submit an SEP proposal within 30 days of receipt of this proposed order.

For additional information about the types of SEPs available and eligibility
criteria, please go to the TCEQ's web site link at http://www.tceq.texas.gov/legal/sep/
or contact the Enforcement Coordinator listed below.

Please note that any agreements we reach are subject to final approval in accordance with
30 TEX. ADMIN. CODE § 70.10(a).

If we cannot reach a settlement of this enforcement action or you do not wish to
participate in this expedited process, we will proceed with enforcement under the
Commission's Enforcement Rules, 30 TEX. ADMIN. CODE ch. 70. Specifically, if the
signed order and penalty are not mailed and postmarked within 60 days from the
date of this letter, your case will be forwarded to the Litigation Division and this
settlement offer, including the penalty deferral, will no longer be available. The
enforcement process described in 30 TEX. ADMIN. CODE ch. 70 requires the staff to prepare and
issue an Executive Director's Preliminary Report and Petition to the Commission. If you would
like to obtain a copy of 30 TEX. ADMIN. CODE ch. 70, or any other TCEQ rules, the rules
themselves and the agency brochure entitled Obtaining TCEQ Rules (GI-032) are located on our
agency website at http://www.tceq.texas.gov for your reference. If you would like a hard copy of
this brochure mailed to you, you may call and request one from the Central Office Publications
Ordering Team at (512) 239-0028.










TExAas CoMMISSION ON ENNVIRONMENTAL QUALITY

IN THE MATTER OF AN BEFORE THE
ENFORCEMENT ACTION
CONCERNING
TEXAS CONCRETE SAND AND TEXAS COMMISSION ON
GRAVEL, INC.
RN106352065 ENVIRONMENTAL QUALITY
AGREED ORDER
DOCKET NO. 2019-0211-WQ-E
On , the Texas Commission on Environmental Quality ("the

Commission" or "TCEQ") considered this agreement of the parties, resolving an enforcement
action regarding Texas Concrete Sand and Gravel, Inc. (the "Respondent”) under the authority
of TEX. WATER CODE chs. 7 and 26. The Executive Director of the TCEQ, through the
Enforcement Division, and the Respondent presented this Order to the Commission.

The Respondent understands that it has certain procedural rights at certain points in the
enforcement process, including the right to formal notice of violations, notice of an evidentiary
hearing, the right to an evidentiary hearing, and a right to appeal. By entering into this Order,
the Respondent agrees to waive all notice and procedural rights.

It is further understood and agreed that this Order represents the complete and fully-integrated
agreement of the parties. The provisions of this Order are deemed severable and, if a court of
competent jurisdiction or other appropriate authority deems any provision of this Order
unenforceable, the remaining provisions shall be valid and enforceable. The duties and
responsibilities imposed by this Order are binding upon the Respondent.

The Commission makes the following Findings of Fact and Conclusions of Law:
I. FINDINGS OF FACT

1. The Respondent operated an aggregate production operation located at 7530 Farm-to-
Market Road 1010 in Cleveland, Liberty County, Texas (the "Facility"). The Facility is
near or adjacent to water in the state as defined in TEX. WATER CODE § 26.001(5).

2. During a record review conducted on January 9, 2019, an investigator documented that:

a. The benchmark value of 50 milligrams per liter ("mg/L") for Total Suspended
Solids was exceeded on February 22, 2016 with a value of 375 mg/L and on
August 29, 2016 with a value of 179 mg/L and no investigations were
documented. '

b. The Respondent was not properly recording sampling records, including the
records of monitoring such as the date, time, and location of sample or
measurement; identity of the individual who collected the sample or made the
measurement or observation; and records of analysis such as the date, time, and
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place the analysis was conducted, the identity of the individual or laboratory that
performed the analysis, the technique or method of analysis, the results, and the
quality assurance and control records.

On March 16, 2018, the pH at Outfall No. 1 was 5.75 standard units ("s.u."),
failing to meet the minimum permitted numeric effluent limitation for pH of 6.0
s.u.

The Respondent was collecting effluent samples at the northern pit pump of the
stormwater retention pond rather than at the designated Outfall Nos. 1 and 2.

During an investigation conducted from May 15, 2019 through May 23, 2019, an
investigator documented that during a rainfall event, water from the East Fork of the San
Jacinto River entered the Facility's secondary process pond ("Pond 2") through an
approximate 20-foot berm breach, resulting in the discharge of approximately 40 million
gallons of process wastewater into the East Fork of the San Jacinto River.

During an investigation conducted on September 24, 2019, an investigator documented

that:

a.

Four berm breaches occurred at the Facility's primary process pond ("Pond 1"),
resulting in the discharge of process wastewater into an existing drainage channel
which led into the East Fork of the San Jacinto River.

The Respondent terminated coverage under Texas Pollutant Discharge
Elimination System ("TPDES") Multi-Sector General Permit ("MSGP") No.
TXRo5DH81 on October 1, 2019, and, during a flyover of the Facility conducted
on October 1, 2019, large bare areas of soil were observed where the dry mining
pit was located and where the southern berm breaches of Pond 1 had been
repaired. ‘

The Executive Director recognizes that the Respondent implemented the following
corrective measures at the Facility:

d.

By May 28, 2019, ceased discharging process wastewater and repaired the berm
surrounding Pond 2.

By September 26, 2019, ceased discharging process wastewater and repaired the
berm surrounding Pond 1.

By January 13, 2020:

1. Updated the Facility's operational guidance and conducted employee
training to ensure that:
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8. As evidenced by Finding of Fact No. 4.b, the Respondent failed to meet the final
stabilization requirements before terminating coverage under TPDES MSGP No.
TXR050000, in violation of 30 TEX. ADMIN. CODE § 305.125(1) and terminated TPDES
MSGP No. TXRo5DH81, Part V, Section J, No. 11(a).

0. Pursuant to TEX. WATER CODE § 7.051, the TCEQ has the authority to assess an
administrative penalty against the Respondent for violations of state statutes within the
TCEQ's jurisdiction, for violations of rules adopted under such statutes, or for violations
of orders or permits issued under such statutes.

10. An administrative penalty in the amount of $19,063 is justified by the facts recited in this
Order, and considered in light of the factors set forth in TEX. WATER CODE § 7.053. The
Respondent paid the $19,063 penalty.

III. ORDERING PROVISIONS

NOW, THEREFORE, THE TEXAS COMMISSION ON ENVIRONMENTAL QUALITY ORDERS
that:

1. The Respondent is assessed a penalty as set forth in Conclusion of Law No. 10 for
violations of state statutes and rules of the TCEQ. The payment of this penalty and the
Respondent's compliance with all the requirements set forth in this Order resolve only
the matters set forth by this Order in this action. The Commission shall not be
constrained in any manner from requiring corrective actions or penalties for violations
that are not raised here. Penalty payments shall be made payable to "TCEQ" and shall be
sent with the notation "Re: Texas Concrete Sand and Gravel, Inc., Docket No. 2019-0211-
WQ-E" to:

Financial Administration Division, Revenue Operations Section
Attention: Cashier's Office, MC 214

Texas Commission on Environmental Quality

P.O. Box 13088

Austin, Texas 78711-3088

5. The Respondent shall undertake the following technical requirements:

a. Within 30 days after the effective date of this Order, achieve final stabilization at
the Facility or return the area to an alternative post-mining use.

b. Within 45 days after the effective date of this Order, submit a written certification
of compliance with Ordering Provision No. 2.a. The written certification of
compliance shall include detailed supporting documentation including
photographs, receipts, and/or other records to demonstrate compliance. The
certification shall be signed by the Respondent and shall include the following
certification language:
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10.

11.

The Executive Director may, without further notice or hearing, refer this matter to the
Office of the Attorney General of the State of Texas ("OAG") for further enforcement
proceedings if the Executive Director determines that the Respondent has not complied
with one or more of the terms in this Order.

This Order shall terminate five years from its effective date or upon compliance with all
the terms and conditions set forth in this Order, whichever is later. '

This Order, issued by the Commission, shall not be admissible against the Respondent in
a civil proceeding, unless the proceeding is brought by the OAG to: (1) enforce the terms
of this Order; or (2) pursue violations of a statute within the Commission's jurisdiction,
or of a rule adopted or an order or permit issued by the Commission under such a
statute.

This Order may be executed in separate and multiple counterparts, which together shall
constitute a single instrument. Any page of this Order may be copied, scanned, digitized,
converted to electronic portable document format ("pdf"), or otherwise reproduced and
may be transmitted by digital or electronic transmission, including but not limited to
facsimile transmission and electronic mail. Any signature affixed to this Order shall
constitute an original signature for all purposes and may be used, filed, substituted, or
issued for any purpose for which an original signature could be used. The term
"signature" shall include manual signatures and true and accurate reproductions of
manual signatures created, executed, endorsed, adopted, or authorized by the person or
persons to whom the signatures are attributable. Signatures may be copied or
reproduced digitally, electronically, by photocopying, engraving, imprinting,
lithographing, electronic mail, facsimile transmission, stamping, or any other means or
process which the Executive Director deems acceptable. In this paragraph exclusively,
the terms: electronic transmission, owner, person, writing, and written, shall have the
meanings assigned to them under TEX. BuS. ORG. CODE § 1.002.

The effective date of this Order is the date it is signed by the Commission. A copy of this
fully executed Order shall be provided to each of the parties.










































Case ID No. 57254
Reg. Ent. Reference No. RN106352065
i ~ Media water Quality
? Enf. Coordinator Caleb Olson

~Screening Date 24-1ul-2019
Respondent Texas Concrete Sand and Gravel, Inc. (PCW No. 2)

| Violation Number 1

‘Docket No. 2019-0211-WQ-E ~ PCW

PCVY Revision March 26, 2014

I Rule Cite(s)

30 Tex. Admin. Code § 305.125(1), Tex. Water Code § 26.121(a)(1), and
terminated Texas Pollutant Discharge Elimination System Multi-Sector General
Permit No. TXRO5DH81, Part V, Section J, No. 5(b)

Violation Description

Failed to prevent the discharge of process wastewater into or adjacent to any
water in the state. Specifically, during a rainfall event, water from the East Fork of
the San Jacinto River entered the Facility's secondary process pond ("Pond 2") i
through an approximate 20-foot berm breach, resulting in the discharge of !
approximately 40 million gallons of process wastewater into the East Fork of the
San Jacinto River.

>> Environmental, Property and Human Health Matrix

Base Penalty $25,000

Harm
Release Major Moderate Minor
OR Actual X
Potential Percent 30.0%
>>Programmatic Matrix
Falsification Major Moderate Minor
I | I I Percent
Matrix Human health or the environment has been exposed to pollutants which exceed levels that are
Notes protective of human health or environmental receptors as a result of the violation.
Adjustment| $17,500]

‘Violation Events

Number of Violation Events

daily
weekly
monthly
quarterly
semiannual
annual
single event

Number of violation days

$7,500

Violation Base Penalty $7,500

One monthly event is recommended from the initial date the unauthorized discharge occurred
(May 13, 2019) to the date of compliance (May 28, 2019).

Good Faith Efforts to Comply

25.0%

Reduction $1,875

Before NOE/NOV  NOE/NOV to EDPRP/Settlement Offer

Extraordinary

Ordinary
N/A

Notes

X

The Respondent achieved compliance by May 28, 2019.

Economic Benefit (EB) for this violation

Estimated EB Amount]|

$23]

Violation Subtotal $5,625

Statutory Limit Test

Violation Final Penalty Total $7,500

This violation Final Assessed Penalty (adjusted for limits) $7,500












Screening Date 31-Oct-2019 Docket No. 2019-0211-WQ-E PCW
Respondent Texas Concrete Sand and Gravel, Inc. (PCW No. 3) P T — HES
Case ID No. 57254 PCW Revision Flarch 26, 2014 |
| Reg. Ent. Reference No. RN106352065
1 ~ Media Water Quality |
Enf. Coordinator Caleb Olson
Violation Number]| 1
Rule Cite(s) 30 Tex. Admin. Code § 305.125(1), Tex. Water Code § 26.121(a)(1), and
terminated Texas Pollutant Discharge Elimination System ("TPDES") Multi-Sector
| General Permit ("MSGP") No. TXRO5DH81, Part V, Section ], No. 5(b)

I

| Failed to prevent the discharge of process wastewater into or adjacent to any

water in the state. Specifically, four berm breaches occurred at the Facility's

) Violation Description|f primary process pond ("Pond 1"), resulting in the discharge of process wastewater

i into an existing drainage channel which led into the East Fork of the San Jacinto i
River.

Base Penalty] $25,000:

>> Environmental, Property and Human Health Matrix
Harm
Release Major Moderate Minor
OR Actual X

Potential Percent

>>Programmatic Matrix
Falsification Major Moderate Minor

[ ]| | I | Percent

Matri Human health or the environment has been exposed to insignificant amounts of pollutants that do
Nat 1X not exceed levels that are protective of human health or environmental receptors as a result of
Otes the violation.
Adjustment]| $23,750] ‘
$1,250
Violation Events '
Number of Violation Events Number of violation days
daily
weekly i
monthly |
quarterly X Violation Base Penalty $1,250
semiannual ;
annual !
single event

One quarterly event is recommended from the investigation date (September 24, 2019) to the
date of compliance (September 26, 2019).

Good Faith Efforts to Comply Reduction $312]

Before NOE/NOV  NOE/NOV to EDPRP/Settlement Offer

Extraordinary
Ordinary X
N/A
Not The Respondent achieved compliance by
ates September 26, 2019.
Violation Subtotal $938
Economic Benefit (EB) for this violation Statutory Limit Test
Estimated EB Amount]| $0] Violation Final Penalty Total $1,251

This violation Final Assessed Penalty (adjusted for limits) $1,251


















