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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

EVEREST NATIONAL INSURANCE 
COMPANY, 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

Plaintiff, 

V. CfVIL ACTION NO. 4:20-cv-1265 

MEGASAND ENTERPRISES, INC., 

Defendant. 

COMPLAINT FOR DECLARATORY JUDGMENT 

Plaintiff EVEREST NATIONAL INSURANCE COMPANY ("Everest") files this 

Complaint for Declaratory Judgment pursuant to 28 U.S.C. § 220l(a) stating as follows: 

I. INTRODUCTION

I. This is an insurance coverage action seeking declaratory relief pursuant to the

Federal Declaratory Judgment Act, 28 U.S.C. §§ 2201 and 2202 and Rule 57 of the Federal Rules 

of Civil Procedure. Everest seeks a determination of the parties' rights and obligations under four 

successive commercial general liability insurance policies, Policy Nos. C4GL00340-141, 

CF4GL00340-l 5 I, CF4GL00340-l 61, and CF2GL00007-l 71 ("the Policies") issued by Everest 

to Defendant MEGASAND ENTERPRISES, INC. ("Megasand"). True and correct copies of 

Policy Nos. C4GL00340-141, CF4GL00340-151, CF4GL00340-161, and CF2GL00007-171 are 

attached as Exhibits A, B, C, and D, respectively. 

2. A dispute exists between Everest and Megasand regarding whether Everest is

obligated under the terms and conditions of the Policies to defend and indemnify Megasand in 

connection with two lawsuits consolidated with five subsequently filed lawsuits (the "Underlying 
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Any exclusion, limitation or provision relating to pollutants ("pollutants"), 
or any amendment to or replacement of such exclusions, limitations or other 
provisions, applies whether or not the pollutant has any function in, or is of 
essential, integral, necessary or significant use to, your business, operations, 
premises, site or location. 

The Underlying Lawsuits 

17. On September 21, 2018, a group of property owners filed suit against Megasand

and various other entities under Cause No. 2018-66557 in the 11th District Court of Harris County, 

Texas (the "Ellisor suit"). A second group of property owners filed suit on April 18, 2019 against 

Megasand and others under Cause No. 2019-275 I 3 in the 215th District Court of Harris County, 

Texas (the "Auzenne suit"). On or about August 24, 2019, the Ellisor suit and the Auzenne suit 

were consolidated with five other lawsuits filed in Harris County3 into the Underlying Lawsuits. 

On August 23 and 25, 2019, two other groups of property owners filed petitions in intervention 

into the Underlying Lawsuits (the "Ruggles intervenors" and "Waterbury intervenors," 

respectively).4 However, some of the Waterbury intervenors later non-suited their claims,5 and the

court subsequently struck and dismissed without prejudice both petitions in intervention in their 

entirety on December 16, 2019. The Ruggles intervenors then re-filed their lawsuit, on February 

7, 2020, alleging the same claims against Megasand and the other defendants in Cause No. 2020-

08901 in the 129th District Court of Harris County, Texas (the "Del Pino suit").6 Additionally, 

most of the Waterbury intervenors refiled their lawsuit, on February 13, 2020, alleging the same 

The five other lawsuits are: (I) Kings Cove Apartments, LLC v. Hanson Aggregates, LLC,, et al., Cause No.2019-
49318; (2) Brian K. Amburn, et al. v. Hanson Aggregates, LLC, et al., Cause No. 2019-49335; (3) Jose Alba, Jr., et 
al. v. Hanson Aggregates, LLC, et al, Cause No.2019-49263; (4) Tony Wang, et al. v. Hanson Aggregates, LLC, et 
al., Cause No.2019-49368; (5) Larry Za/udek, el al. v. Hanson Aggregates, LLC, et al, Cause No.2019-49382. 
4 Both petitions in intervention were filed on behalf of hundreds of property owners. For the sake of brevity, each 

petition in intervention is referred to by the last name of the first named intervenor in the petitions in intervention. 
5 See "lntervenors' Notice of Voluntary Non-Suit Without Prejudice", filed in the Underlying Lawsuits on December
13, 2019. 
6 Eduardo and Spring Del Pino were also named intervenors in the original Ruggles petition in intervention. However,

the Ruggles intervenors' counsel named them as the first named Plaintiff in the Del Pino suit. 
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claims against Megasand and the other defendants in Cause No. 2020-10361, in the 270th District 

Court of Harris County, Texas (the "Nelson" suit).7 All of these lawsuits are hereinafter sometimes

collectively referred to as "the Underlying Lawsuits." 

18. Although the pleadings in the Underlying Lawsuits have been amended many

times, the Operative Pleadings8 contain the same factual allegations and causes of action. The 

Operative Pleadings generally allege that Megasand and the other defendants negligently 

discharged silt, sand, sediment and construction materials into Spring Creek and into the San 

Jacinto River, which reduced the capacity of these and other waterways, including Lake Houston, 

to retain water. The Operative Pleadings further allege that the reduced capacity of the waterways 

prevented them from retaining rainfall during Hurricane Harvey, which resulted in the flooding of 

Claimants' properties. 

19. The Operative Pleadings allege, in pertinent part, as follows:

"Many defendants ... own and/or operate mining facilities within two miles
of the East Fork of the San Jacinto River, the West Fork of the San Jacinto
River, Spring Creek, and/or Lake Houston. Other defendants own or have
owned properties and/or commercial properties and/or facilities and/or
developments immediately adjacent to and/or in close proximity to these
waterways. Many defendants have been cited by the [TCEQ] for numerous
issues, including excessive discharge which contained runoff dust, sand,
construction materials, and other products produced and/or used by
Defendants at locations and/or facilities and/or properties adjacent to [the
above waterways] . . .

On many occasions, water from sand pits, construction sites, batch plants,
commercial properties and/or other facilities was being discharged into or
near parts of [the rivers]. On other occasions, mud was pumped directly into
the San Jacinto River. Some defendants were cited because they were
operating above their allowed permit limits. Other defendants were
operating without any permits at all.

Steven Nelson was also a named intervenor in the original Waterbwy petition in intervention. However, the 
Waterbwy intervenors' counsel named him as the first named Plaintiff in the Steven Nelson suit. 
8 The "Operative Pleadings" mean: Plaintiffs' Eleventh Amended Petition filed in the Underlying Lawsuits on 
November 8, 2019, the Original Petition filed in the Del Pino suit on February 7, 2020, and the Original Petition filed 
in the Steven Nelson suit on February 13, 2020. 
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